ABATEMENT. 

1. If an attachment be issued without the bond and affidavit required 
by the statute, it can only be abated on the plea of the defendant.— 
Kirkman § Rosser v. Patton, 32 

2. Until abated, it is valid, and its levy on the property of the defend- 
ant creates a liea, which cannot be displaced, or held for nought, 
merely by showing such irregularities iu the process, as would have 
entitled the defendant in the writ to abate it on plea. I!) 

3. If two or more persons are bound jointly, but not severally, and on 
is sued alone, he can ouly take advantage of the non-joinder of the 
others by plea in abatement, and cannot insist on the omission un- 
der the general issue.——Henderson v. Hammond, 340 

4. An objection to the Grand Jury by which an indictment is found. 
can only be taken by plea in abatement.--Nugent v. The State, 540 


ACCOUNT. 

1. A general admission of unsettled matters of account is not sufli- 
cient to take any particular account out of the statute of limitation. 
unless it is shown that the admission was made in reference to it.-- 
Bozley v. Gayle, 151 

2. An assignment of accounts to be created in future, vests an equita- 
ble interest in the assiguee, which will be protected in a court of 
law, when sued upon in the name of the assignor for the use of the 

*assignee, but not as against a debtor who without notice of the as- 
signmeut has acquired a legal set-off.—Stewart v. Korkland, 162 

3. When accouuts to be created in future are conveyed by deed of trust, 
together with certain other personal property, the registration of the 
deed is not constructive notice of the assignment of the accounts. To 
prevent a set-off against them, the defendant must be charged with 
actual notice of their assignment. Tb. 

4. An acknowledgment in writing by a married woman that an ac- 
count for medical services, which is made out against her individu- 
ally, is just and correct, is tantamount to an express promise in writ- 
ing to pay, and creates a charge upon her separate estate.—-Collms et 
al. v. Rudolph, 616 

5. When a father pays without objection an account contracted by his 
minor son while attending school at a distance from home, the pay- 
ment is equivalent to a recognition of the son's authority to bind him, 
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ACCOUNT-——conrinvep. 


and will render him liable on a similar account subsequently con- 
tracted.— McKenzie v. Stevens, 691 


ADMIRALTY. 


qd. 


to 


. 
~ 


The act of 1836, (Clay’s Dig. 139, 2 22,) which required that all liens 
upon steam-boats and other water crafts for materials, labor or stores 
jurnished them, should be euforced on or before the first day of July 
then next ensuing, is repealed by the act of 1848, (Pamphlet Acts, 146, ) 
which requires such liens to be enforced within six months from the 
tume of their creation.—Stewart George v. Skeates § Co. 738 


. When a boat is seized under a libel of which the court issuing it 


has jurisdiction, all persous having liens upon the boat may inter- 
vene by petition, without regard to the amouut of their claims.-1b. 739 
Whether the claimant can raise the objection that the boat was not 
in the possession of the sheriff, nor within the control of the court, 
after joining issue upon the merits of the libel without an exceptive 
allegation to the jurisdiction of the court—QuerE *? Ib. 


. When the record shows that the boat was actually sold under tlie 


order of the court. and that the proceeds were in the hands of the 
sheriff, it is too late to raise the objection for the first time that the 
court did not have the possession or coutrol of the vessel. Ib. 


. In an admiralty proceeding by libel against a steamboat, after the 


vessel has been sold under an order of court, and the proceeds of 
the sale brought into court for distribution, the refusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error.—Stew- 
art George v. Saunders et als. 744 


AGENCY. 


1. 


vo 


& 


If an agent, having parol authority to fill up a blank to which his 
principal has simply signed his name, converts the blank into a 
sealed instrumeut, his principal is not bound by it.—Arrington v. 
Burton, 114 


. The question of agency is a matter of fact, which it is the province 


of the jury to decide upon, and if there is any evidence teuding*to 
prove the authority of the agent. it should be left to the jury to deter- 
mine the sufficiency and weight of that evidence.—McClung’s Ex'rs 
v. Spotswood, 165 


. When authority is given to an agent to do a particular act, and the 


manuer of executing that authority is not prescribed, the principal is 
bound by the act of the agent, although it may not be done in the 
manner in which he desired it to be done, or in which he would 
himself have done it. Ib. 


. An agent is a competent witness for his principal to prove that he 


has paid over money left with him by his principal for that purpose. 
The Governor, use §c. v. Gee et als. 199 


. When a father pays without objection an account contracted by his 


minor son while attending school at a distance from home, the pay- 
ment is equivalent to a recognition of the son’s authority to bind 
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AGENCY--contTInvep. 


him, and will render him liable on a similar account subsequently 
contracted.— McKenzie v. Stevens, 691 
. When the authority of the son to bind his father for goods furnished 
is once shown to exist, the lapse of fifteen months will not overcome 
the presumption of the continuance of that authority, so as to dis- 
charge the father from liability for goods subsequently furnished, it 
being shown that during all that time the son was absent from the 
place where the two accounts were contracted. Ib. 
. The authority of the son to bind his father by the purchase of goods 
being established. the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at 
the time of the purchase and constituting a part of the res geste. Ih. 
. In assumpsit against the defendaut for goods furnished to his minor 
son, the facts being proved from which the law will presume the 
son’s authority to bind his father by such contracts, and no proot 
being ofiered to rebut this presumpiion, it is not error for the court 
to charge the jury thatif they believe the evidence they must find for 
the plaintiff. Ih. 


Ps 


a! 


vn 


ALIMONY. 

1. When a divorce a vinculo matrimonii is decreed in favor of the wife, 
it is error to decree alimony to her, instead of a division of the estate 
between the parties, (Clay’s Dig. 170, % 8.) — Quarles v. Quarles, 363 


AMENDMENTS. 

1. When an amendment to a bill is properly allowed, the appellate 
court will not review the decision of the chancellor in allowing the 
amendment without terms.—McLane § Plowman v. Riddle § Burt, 181 

2. A record can only be ameuded by some matter of record.— Metcalf 
v. Metcalf, 319 

3. A memorandum in the hand writing of a Judge of Probate on the 
trial docket of his court, in the following words, viz: “J. M. heir 
of A. M. v. Administrators; Ordered to appoint Auditors, (naming 
them:) Ordered that they report zstanter; Auditors report in admin- 
istrator’s hands, $469 82,°’—is insuflicient to authorize the court to 
render a decree nunc pro tunc at a suvsequeni term, against the ad- 
miinistrators in favor of J. M. for the amount tius ascertained. — Ih. 

4. Itis not error to permit the plaintiff to amend the endorsement on 
his writ, so that he may add special counts to his declaration. — 
Moore v. Smitit, 774 

5. If an entire record, or a part thereof, is lost or destroyed, another 
may be substituted iu its stead upon proof of the contents of that 


« 


which is lost.--Bishop’s Heirs v. Hampton, 792 
6. But the substitute must be consistent with that part remaining on 
file, and must not alter or vary its legal effect as evidence. li, 


APPEALS FROM JUSTICFS. 
1. When an appeal is taken to the Circuit Court from the judgment 
of a Justice of the Peace, by which a party is required to find sure- 
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ties to keep the peace, the Circuit Court is required to proceed with 
the examination de novo, and may therefore refuse to look to the legal 
sufficiency of the warrant under which the party was arrested.—- 
Tomlin et als. v. The State, 9 


. The Circuit Court may render judgment for costs on the appeal 


bond, against the securities of a party who has appealed from the 
order of a Justice of the Peace, requiring him to find sureties to keep 
the peace. Ib. 


. A writ of error does not lie to revise the action of the Circuit Court 


in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace. Ib. 
When the defendant against whom a judgment has been rendered 
by a Justice of the Peace, removes the cause by certiorari into the 
County Court, a judgment of non pros, cannot be rendered against 
the plaintiff. unless he has been notified of the issuance of the certio- 
rari.--Crownover v. Srygley, 251 
It seems, however, that cases removed from Justices’ Courts by certio- 
rari, are not embraced in the statute, (Clay’s Dig. 315, 2 17.) which 
secures to the appellee a right to notice of an appeal from the judg- 
ment of a Justice of the Peace. I. 


}. On an appeal from a judgment rendered by a Justice of the Peace, 
Ppp judg y 


a statement of the cause of action which does not set forth the 
amount sued for is defective.--Jones v. Buckley, 604 


. It is erroneous to dismiss an appeal from a Justice of the Peace to 


the Circuit Court, on account of a defect in the appeal bond, when 
the appellant offers to execute a new and sufiicient bond and pro- 
ceed to trial forthwith.--Appleton v. Turrentine, 706 


. When a party against whom a judgment is rendered by a Justice of 


the Peace, craves au appeal from the judgment ou the day of its 
rendition, but does not give boud until the sixth day afterwards, be- 
ing prevented from giving bond on the fifth day by reason of the 
Justice's absence from home, it is error to dismiss the appeal.—-Aver- 
ett v. Horn, 803 


APPELLATE COURT. 


1. 


tw 


When the record contains no bill of exceptions, but only an agree- 
ment purporting to have been made between the Solicitor and the 
counsel for the defendant, that the bill of exceptions taken in another 
case should be regarded as having been taken in the ease at bar, and 
the minute entry does not show that the agreement was acknowl- 
edged by the parties in the Circuit Court, or made part of the record 
by an order of that court, the appellate court will reject the agree- 
ment.--Cobb v. The State, 18 


. When the judgment entry shows, that the plaintiff @emurred to the 


defendant's pleas, and that the demurrer was overruled, and the de- 
murrer also appears upon the record, this court will not look to the 
order in which the clerk has recorded the pleadings, and determine 
that the demutrer was waived, because issues of fact precede it.— 
Kirksey, trustee, §c. v. Dubose, 43 
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APPELLATE COURT--conTINvep. 

%. The appellate court will not reverse on account of an error, when 
the record clearly shows that no injury resulted from it to the plain- 
tiff in error. 

(Curttoy, J., dissenting. held that the appellate court should reverse in 
favor of a party, against whom the court below has improperly over- 
ruled a demurrer to the declaration, although it may appear from thie 
evidence set out in the record, that the plaintiff was entitled to re- 
cover under counts which are unobjectionable.)—Smith § Garey v. 
Aubrey, 63 
. The appellate court will not reverse a decree of the Probate Court, 
on account of the misdirections of the judge to the jury, upon the 
trial of an issne of fact, in cases where the awarding of such issue is 
a matter of discretion in the court, when the verdict is in conformity 
with the evidence, and the final decree, based upon the verdict, is 
the same that it should have been without it.—Milam, adm’r, v. 
Ragland, 85 

. When an amendment toa bill is properly allowed, the appellate 
court will not review the decision of the chancellor in allowing the 
amendment without terms.—McLane § Plowman v. Riddle § Burt, 181 

6. When a writ is returned into court, executed by the proper officer, 
although it was not executed five days before the sitting of the court, 
vet if the defendant makes no objection to its execution in the pri- 
mary court, he cannot raise the objection in the appellate court.— 
Moore v. Fiquet, 236 
. When the entire record affirmatively shows, that the plaintiff below 
can never recover, and the matter which renders a recovery imprac- 
ticable is obvious and undisputed, the appellate court will not 
reverse in his favor, on account of errors in the charges of the court 
below.—Gilmer v. Ware, 252 

When a declaration contains a special count and also the common 
couuts, and the evidence, though inapplicable to the common couuts, 
clearly entitles the plainuff to a recovery on the special count, the 
appellate court will not reverse on account of the court below in- 
structing the jury that he was eutitled to recover on the common 
counts.——-Herndon v. Givens’ Adm’r, 313 

. The appellate court will not notice any errors except such as are 
assigned upou the record; and the practice is to examine such of 
them ouly asare iusisted on by counsel.—Long v. Rodgers, 321 
10. Although the charge given by the court is not in the language in 

which it is requested, yet if it be a fuil and fair exposition of the law, 
and not calculated to mislead the jury, the judgment will not be 
reversed. 

(Cumtoy, J., dissenting, held, that if the charge requested asserts a 
correct legal proposition in appropriate terms, and is applicable to 
the proof, it should be given in the language of the request. )--Jb. 322 

11. An objection to the formation of the grand jury cannot be raised 
for the first time 1u the appellate court.—-Alorgan v. The State, = 557 

12. A prisoner charged with a capital offence, after having been refused 
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APPELLATE COURT--contixvep. 
bail by a Circuit Judge, on application by habeas corpus, may petition 
the Supreme Court for a revision of the decision of the Circuit Judge. 
Ex parte Croom § May, 561 

i3. The proper practice in such case is, for the prisoner to petition the 
Supreme Court for the writ of habeas corpus and such other remedia} 
process as may be necessary to render its coutrol effectual, setting 
forth under oath such a state of case as will show that the Circuit 
Judge erred to his prejudice, and that he was entitled by the case 
then made to the relief which he seeks. lb. 

14. If the Supreme Court deems the showing prima facie sufficient to 
entitle the prisoner to bail, the writs of hab-as corpus and certiorari wil} 
be awarded, to bring before the Supreme Court the body of the pris- 
oner and the proceedings had before the Circuit Judge, that if, upou 
a full hearing on the return of the writs, the prisoner should be ad- 
judged entitled to bail, he may be allowed to give bail in such sum 
as may be prescribed.—Ib. 562 

15. Instead of the writs of certiorari and habeas corpus issuing from the 
Supreme Court, an agreed statement of the facts and proceedings 
had before the Circuit Judge may be submitted by the counsel for 
and against the prisoner, and if the Supreme Court decides that the 
prisoner is entitled to bail, application may again be made to the Cir- 
cuit Judge. Ib. 

ASSIGNMENTS. 

1. An assignment of accounts to be created in future vests an equita- 
ble interest in the assignee, which will be protected in a court of 
law, when sued upon in the name of the assignor for the use of the 
assignee, but not as against a debtor who without notice of the as- 
signment has acquired a legal set-off.—Stewart v. Kirkland, 162 

2. When accounts to be created in future are conveyed by deed ot 
trust, together with certain other personal property, the registration 
of the deed is not constructive notice of the assignment of the accounts 
To prevent a set-off against them, the defendant must be charged 
with actual notice of their assignment. Ib. 

3. When the assignor of a note and his assignee join in a bill, the ad- 
missions of the assignor before the commencement of the suit are 
sufficient evidence of the assignment.—(Overruling Moore et al. v. 
Hubbard, 4 Ala. 187.)---McLane § Plowman v. Riddle & Burt, 180 

4. The title of the assignee of a note, in a bill filed jointly with his as- 
signor, is sufficiently established by proof that the note was assigned 
in liquidation of a debt due to him from his assignor, although the bill 
alleges that it was assigned as collateral security. lb 


ASSUMPSIT. 

1. An administrator who has paid money throngh mistake, to the ad- 
ministrator de bonis non who succeeds him, cannot recover it in as- 
sumpsit from a successive administrator de bonis non.--- Weeks v. Love, 
adm’r, 25 

2. When a party has entered into a special contract to do certain work, 
or perform a specified service, and the work is done, but not accord- 


* 
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ASSUMPSIT--continvep. 
ing to the terms of the contract, yet if it is accepted by the party for 
whom it wasto be performed, and is beneficial to him, the party 
performing it may recover on a quantum meruit, the value of the work 
ddne, or service rendered.—Hawkins v. Gilbert §& Maddoz, 54 
. But if, after having commenced the work, he abandons it before it 
is finished, without sufficient cause, he cannot recover for the work 
and labor done.—Ib. 55 
. In assumpsit on a promissory note purporting to be given for pro- 
fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain. parol proof is inadmissible to 
show that it was the agreement of the parties, that the note should 
not be paid unless the payees were successful in the suit for the 
bringing of which it was given.— West § West v. Kelly's Exrs, 353 
. When the plaintiff sues for the work and labor of her minor son, 
she must aver in the statement of her cause of action, that the father 
of the minor is dead, or that she is entitled to the minor’s services. 
as guardian or otherwise.--Jones v. Buckley, 604 
. When a father pays without objection an account contracted by his 
minor son while attending school at a distance from home, the pay- 
meut is equivalent to a recognition of the son’s authority to bind 
him, and will render him liable on a similar account subsequently 
contracted.--McKenzie v. Stevens, 691 
. When the authority of the son to bind his father for goods furnished 
is once shown to exist, the lapse of fifteen months will not overcome 
the presumption of the continuance of that authority, so as to dis- 
charge the father from liability for goods subsequently furnished, it 
being shown that during all that time the son was absent frem the 
place where the two accounts were coniracted. Tb. 
. The anthority of the son to bind his father by the purchase of goods 
being established, the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at the 
time of the purchase and constituting a part of the res gesta. Ib, 
. It is not error to permit the plaintiff to amend the eudorsement on 
his writ, so that he may add special counts to his declaration.--Moore 
v. Smith, 774 
10. Acount in assumpset set forth, “ That in consideration that the said 
plaintiff would furnish three hands, and feed and clothe said servants 
for the year 1844, and pay all of their expenses, and work the same 
on the plantation of said defendant in Perry County, Ala., and fur-» 
nish provisions for himself and his family and said three hands, the 
lands and mules and horses of said defendant in the capacity of an 
overseer, he the said defendant agreed and promised to place ow 
said plantation his hands, to-wit, the hands owned by him, and live 
on said farm, aad his mules and horses and to furnish the said hands 
&c, placed by him on said plantation with provisions and said 
hands with clothing, to pay all expenses of the said hands and mules, 
so furnished as aforesaid by said plaintiff and said defendant, and 
raise a crop thereon in said year 1844, for which said defendau: 
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ASSUMPSIT—-contTINnv_ep. 


agreed and promised that said defendant should have and draw a 
part of the crop raised on said farm by said defendant with the said 
hands, mules and horses in the year 1844, in proportion to the said 
hands of plaintiff so placed on said farm,” &c., and averred that the 
plaintiff performed the contract on his part, in all things, and raised 
a crop on said plantation, “of which his reasonable share was one 
third thereof," &c. It was held, 


That the count was demurrable, the coutract as set out being too vague. 


indefinite and uncertain te support an action. Ib. 


ATTACHMENTS. 


i. 


La) 


~ 
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If an attachment be issued without the bond and affidavit required 
by the statute, itcan only be abated on the plea of the defendaut.— 
Kirkman & Rosser v. Patton. 32 


. Until abated, it is valid, and ics levy on the property of the defend- 


ant creates a lien, which cannot be displaced, or held for nought, 
merely by showing such irregularities in the process, as would have 
entitled the defendant in the writ to abate it on plea. Ib. 


. If the writs of attachment, under which the sheriff justifies, are reg- 


ular on their face, he is not bound to go beyond them, and show 
affidavits and bonds, or that there was a subsisting debt, on which 
they might properly issue.—Kurksey, Trustee, $c. v. Dubose. 44 


. An issue tendered by the plaintiff in an attachment suit, contesting 


the answer of a garnishee, which avers “that the said garnishee is 
indebted to the said defendant in attachment, and was at the time of 
the service of the garnishment,” is sufficient.—Hurrell v. Whut- 


man. 135 
The plaintiff in attachment can only subject, by process of garnishi- 


ment, such debts as the defendant might recover by suit at law in 
his own name. lh. 


5. When a garnishee comes into a court of chancery to be relieved 


against a judgment at law, which has been rendered against him by 
default, he should show by his bill, not ouly that he is not indebted 
to the defendant in attachmeut, but also that he has no eflects in his 
hands belonging to said defendant.—Hair § Labuzan v. Lowe. 224 


. When a judgment has been rendered by default against a garnishee, 


and the evidence clearly slows that the failure to defend at law is 
attributable to his own neglect, he cannot be relieved in equity 
against the judgment. lb. 


. In an action for maliciously suing out anattachment, evidence that 


another attachment against the plaintiff was inthe hands of the 
sheriff and was levied on the same property at the same time that 
the defendant's was levied, is inadmissible for the defendant.— Yar- 
brough v. Hudson. 653 
But the defeudant may prove the issuance of another attachment 
and notice thereof to himself previous to the issuance of his own at- 
tachment, as tending to rebut the presumption of malice. Ib. 


10. A deed of trust executed by the plaintiff prior to the issuance of the 


attachment is admissible evidence for the defendant in such an ac- 
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31 


12. When the parties preceed to trial upon an issue whether “the brig 


tion; and also any proof tending to show that it was fraudulent; or 
that it was part of a plan to enable the plaintiff to dispose of his pro- 
perty fraudulently ; or that he was in embarrassed circumstances at 
the time of its execution; or that the property conveyed by it was 
subsequently run off by the beneficiary to auother State. Ib. 
. Previous tothe Act of 1850, (Pamphlet Acts, 45,) an attachment 
could not be sued out on account of a fraudulent disposition of his 
property by the defendant, consummated prior to the issuance of the 
attachment. Ib. 


levied on was, at the date of the levy, subject to the attachment,” a 
bill of sale bearing date after the levy is prima face irrelevant, as be- 


ing outside of the issue.—-Fontaine § Dent v. Beers & Smith, 722 
23. But such an issue is itself immaterial. qb 
BAIL. 


Z. 


in 


. 
~ 


. 
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A prisones charged with a capital offence, after having been refused 
bail by a Circuit Judge, on application by habeus corpus, may petition 
the Supreme Court for a revision of the decision of the Circuit Judge. 
Ex parte Cioom § May, 561 


2. The proper pract.ce in such case is, for the prisoner to petition the 


Supreme Court for the writ of habeas corpus aud such other remedial 
process as may be necessary to render its control effectual, setting 
forth under oath such a state of case as will show that the Circuit 
Judge erred to his prejudice, and that he was entitled by the case 
then made to the relief which he seeks. lb. 


3. If the Supreme Court deems the showing prima facie sufficient to 


eutitle the prisoner to bail, the writs of habeas corpus and certiorari will 
be awarded, to bring before the Supreme Court the body of the pris- 
oner aud the proceedings had before the Circuit Judge, that if, upon 
a full hearing on the return of the writs, the prisoner should be ad- 
judged entitled to bail, he may be allowed to give bail in such sum 
as may be prescribed.——Jb. 562 


. Instead of the writs of certiorari and habeas corpus issuing from the 


Supreme Court, an agreed statement of the facts and proceedings 
had before the Circuit Judge may be submitted by the counsel for 
and against the prisoner, aud if the Supreme Court decides that the 
prisoner is entitled to bail, application may again be made to the Cir- 
euit Judge. dh. 


5. The fortieth section of the eighth chapter of the Penal Code, [Clay’s 


Digesi, 444,] by which it is evacted that if the defendant in capital 
cases is not tried at the first ter.a at which he is properly triable, on 
account of any of the causes therein specified, he shall not be enti- 
tled to bail asa matter of right, but that he may claim to be discharged on 
hail if he is not tried at the second term, unless the failure is occasioned 
by hisown fault or misfortune, or on his application, or with his as- 
sent, is not repuguaut to the seventeenth section of the first article of 
the constitution, by which it is declared, that “all persons, before 
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BAIL—continvep. 
conviction, shall be bailable by sufficient securities, except for capital 
offences, where the proof is evident, and the presumption great.” Db. 
é. The word “term.” as used in the fortieth section of the eighth chap- 
ter of the Penal Code, [Clay's Digest, 444,] means the period of time 
prescribed by law during which the court is required to be held, unless the 
business is sooner disposed: of, and not the time during which the court 
may actually be in session. Ib 
7. A prisoner charged with a capital offeuce, who makes application 
to be discharged on bail, on account of an unauthorized premature 
adjourument of the court at the first term at which he was properly 
triable, without any disposition having been made of his case, makes 
out a prima facie case for relie!, by showing that he was arrested aud 
in the custody of the sheriff before the adjournment of court, that 
the judge adjourned tie court, sine die, before the expiration of the 
period allowed by law for holding it, and while there was business 
on the docket undisposed of, that no disposition was made of hie 
own case, that no cause for the adjournment was assigned in the 
order, and that none appears in the record. Wheu no cause for the 
premature adjourument is assigned on the record. the appellate court 
will not presume that.a sufficient cause existed, nor will it require 
the prisoner to prove that a sufficient cause did not exist. Ib 
%, A prisoner in such case may insist on his right to be discharged on 
bail on account of such pretnature unauthorized adjournment, al- 
though at the tmme of the adjournment he was confined in the custody 
of the sheriff, at a place several miles distant from the court-house, 
and the sheriff was advised by physicians that it was unsafe to re- 
move him on account of his wounds, and although he made no ap- 
plication for a trial, and might have continued his trial on account of 
his situation. Ib 
9. Ageneral order of continuance of causes uot otherwise disposed 
of, if made at the suggestion, or with the consent of the parties, or 
their counsel, would operate as a continuance entered in each case 
by consent, and would be acompletion of the business of the court 
justifying its adjournment. Ib. 
i0. When a prisoners is committed for an assault with intent to kill and 
murder, and it is shown chat the person wounded is in danger ot 
dying before the expiration of a year and a day from the time the 
wound was inflicted, the prisoner is not entitled to bail,as a matter’ 
of right, because no indictment has been found agaiust him although: 
two terms of the court at which he might have been indicted have 
elapsed since his commitment, unless itis also shown that he would 
be entitled to bail if death should ensue within the year and day.— 
Ex parte Andrews § Wife, 582 


BANK AND BRANCHES, STATE. 


1. The courts in this State are bound to take judicial notice that the as- 
sets of the State Bank and Brauchesare placed in the hands of com- 
missiouers who are authorized to sell or Jease its reai estate, and to 





INDEX. 844 


BANK AND BRANCHES, STATE—continvep. 
appoint assistant commissioners to aid in the adjustment and settle- 
meut of its affairs.—Douglas § Easton v. The Branch Bank at Mo- 
bile, 659 

3. Whena lease of real éstate belonging to the Bank is executed in the 
name of the assistant commissioner, and the reut due thereby is to 
be paid to the Bank, equity will decree a reformation of the contract 
and a specific performance against the Bank. Ib. 

3. The Bank may sue in its own name on a lease of its real estate, 
when by the terms of the lease the reut is reserved to it, although the 
demise is in the name of the assistant commissioner. Ib. 


BANKRUPT. 
See CuHancery, 16, 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

t. If the owuer of a promissory note give it up to one of the makers, 
with the understauding that another uote is to be executed in its 
stead, this will not discharge either one of the makers.--Smith § Ga- 
rey Vv. Awbrey, 63 

2. When a person places a note in the hands of an attorney for col- 
lection, and takes from him a receipt for it in his own name, but 
does not claim itas his own, nor any lien upon it, and the note it- 
self is payable to a third person, and not eudorsed, a payment by 
the attorney of the proceeds of the note to the payee will discharge 
him from all liability to the person who placed the note in his hands. 
—Peck § Clark v Wallace § Lewis, 219 

3. When suit is brought on a promissory note, inthe name of the 
payee for the use of the assignee against the maker, the latter cannot 
defend himself by showing that before the assignment of the note 
sued on, he was surety for the payee ona note tothe bank, that the 
payee became and coutiuued to be insolvent, and that afterwards, ou 
accouut of the payee’s iusolvency, he had been compelled to pay 
the bank debt, unless he also shows that such payment was made 
before the trausfer of the note sued on, and notice thereof,--Gilder- 
sleeve V. Caraway, use, &c., 246 

4. [u assumpsit on a promissory note purporting to be given for pro- 

 fessioual services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note should 
not be paid unless the payees were successful in the suit for the 
bringing of which it was given.—West y West v. Kelly's Exrs, 353 

8. The wife's separate estate is bound for the paymeut of a promissory 
note executed by her for goods, wares and merchandize furnished to 
her and her family.—Collias et als. v. Lavenberg § Co., 682 

@. An endorser who is fully indemnified, or one for whose accommo- 
dation the note was drawn and who has received the benefit of it, i» 
not entitled to notice of its non-payment.—Holman v. Whiting, 703 

7. A bill of exchange drawn by “ Ebenezer Hearn” may be given in ev- 
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idence under a decluration on a bill alleged to have been drawn by 
_“ Ebenezer Hearne.” —Coster, Robinson § Co. v. Thomason, use, ¥c., 717 
8. A statemeut by a witness “thatthe habits gf business and intimacy 
between himself and the defendant were sttch that witness had no 
doubt if said defendant had received notice of protest of said bill, it 
would at once have been communicated to witness,” is inadmissible 
evidence for the defendant in a suit on the bill, being a mere expres- 
sion of opiniou, and not the statement of a fact within the know!l- 
edge of the wituess. Id. 
§. When a bill endorsed by a partnership is dishonored after a dissolu- 
tion of the frm, notice of protest to any one of the late partuers is 
suffissient to bind all. Ib. 
19. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the enaorsers,” is not, of itself, 
sufficient to charge an endorser with notice. Ib. 


BONDS AND COVENANTS, 

1. When uo time is limited for the performance of a covenant, it must 
be done within a reasonable time. ‘Therefore, when the obligors in a 
boud for title bound themselves to make title to the obligee, which 
the bond showed was in a third persou, aud the obligee lived more 
than three years after the execution of the bond. during which time 
the obligors did not enable themselves to comply with the condition 
of their bond, and made no effurt to procure the title, it is prima fucie 
a breach of the condition of the bond in the life-time of the obligee, 
for which his admiuistrator is the proper party to bring suit.—Adlen, 
Adm’r. v Greene, 34 

. When the bond shows that the title is in a third person, and the ob- 
ligor never procures a conveyance of the ttle to the obligee, nor ob- 
tains it himself, the heir of the obligee cannot take the land by de- 
scent, nor sue in his own name for a breach of the condition, wheth- 
er that breach bappeued before or after the death of hisancestor. Jb. 

3. If the obligee has not violated the contract on his part, an action 

may be muintained by his administrator, for a breach, although the 
purchase money may not have beeu paid. Ib. 

4. But if the obligee is notified by the surety of the principal obligor, 

that the title is notin the persou named in the condition of the bond, 
aud promises such surety, on his request, notto pay the purchase 
money until the title is arranged, but afterwards, in violation of his 
promise, pays it, when he could, consistently with his contract, have 
retained it, the surety, in a suit on the bond, can reduce the dama- 
ges to the exteut of the purchase money. Ib. 
5. When the official bond oi a county treasurer is defective as a statu- 
tory bond, but good as a common law boud, suit can only be brought 
upon it in the name of the obligee.—-Walson, use, &. v. Cantrell 
et als., 642 

6. An official bond of a county treasurer, the condition of which is iu 

the precise words and form prescribed by the Act of 1839, [Clay's 


ro 
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Dig. 577, 3 11,} aud refers specially to the act by virtue of which the 
bond was executed, aud on which is endorsed the oath preseribed 
by the act, subscribed by the treasurer, is a good statutory bond, al- 
though it does not recite that the principal obligor is the county 
treasurer, or that he was elected as such. Ih 
7. A bond taken by the justice of the peace from a party charged with 
the paternity of a bastard, conditioned for his appearance at court, 
&c., as required by the statute, (Clay’s Dig. 134, 3 2.) is properly 
made payable to the Governor of the State for the time being and his 
successors in office.—Chaudron v. Fitzpatrick, Gov'r., &c., 649 
8. A stranger cannot sue upou a deed which only contains covenants 
between the pafties. although it may contain an express covenant 
for his benefit. —Douglass & Easton v. The Branch Bank at Mobile, 659 
. Abond for titles, executed by commissioners who are appointed by 
the Orphans’ Conrtto sell the real estate belonging to a decedent, 
conditioned that the commissiouers shall make or cause to be made 
to the obligee a fee simple title to the land, is binding upon the obli- 
gors personally, when they exceed their authority and fail to bind 
the decedent's estate. — Whiteside v. Jennings, 784 
10. The obligee’s notes given for the purchase money of the laid con- 
stitute a sufficient legal consideration for the execution of the 





‘- 
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bond. Ib. 
11. It seems, that the measure of damages in an action on a bond for 
titles is the value of the land at the time of the breach. Ib. 


CAMP-HUNTING. 

1. Juan indictment for camp-hunting. under the Act of February 5 
i846, (Pamphlet Acts, p. 144,) a count which only charges the de- 
fendauts with having tormed themselves into a compauy consisting 
of more than five for the purpose of camp-hunting, is fatally defec- 
tive.— Underwood et als. v. The State, 532 

2. A count which charges that the defendants came into the county of 
Covington for the purpose of camp-huuting, and that they did camp- 
hunt therein, but does uot allege that they hunted together, or ina 
company of more than five persons, is also defective. Ib. 

3. The act of February 5, 1846, dues not prevent citizens of other 
counties trom camp-lhunting in the county of Covington, except in 
companies of more thau five persons. Lb. 


CASE, ACTION ON THE 

1. A count in case for a malicious prosecution must aver the issuance 
of process, properly describing it. aud the plaintiff's arrest and im- 
prisoumeut by virtue thereof.—-Sheppard v. Furniss, 760 

2. Case is the proper remedy forthe malicious use of process regular- 
ly issued from a court of competent jurisdiction ; but when the pro- 
ceeding complained of is merely irregular, trespass is the remedy. 1b 

3. ‘The form of action adopted by the pleader does not always deter- 
mine the character of the count; but it may be adjudged a count in 
trespass, or a count in case, according to the facts stated in it, and 
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the conclusions which the law draws from those facts. B. 
5. A count in trespass cannot be united in a declaration with a count 
in case Ib. 
CERTIORARI. 


1. A certiorari does not lie to review the sentence of the Commission- 
ers’ Court, refusing to establishing a private road.— Brooksv. Kirby. 72 
2. A certiorari from the County Court does notlie to review the judg- 
ment of a Justice of the Peace, in a proceeding instituted under the 
Act of 1841, (Clay’s Dig. p. 358, 2 3.) to recover damages, where the 
amount claimed does not exceed twenty dollars.-- Winn v. Freele, 171 
3. A certiorari to review the judgment of a Justice of the Peace cannot 
be regularly sued out after the expiration of three years from the 
rendition of the judgment.—E£nisv_ Ross. 239 
4. When the defendant against whom a judgment has been rendered 
by a Justice of the Peace, removes the cause by certiorari into the 
County Court, a judgment of non pros. cannot be rendered agains= 
the plaintiff. unless he has been notified of the issuance of the certio- 
rari.--Crownovr v. Srygley, 251 
5. It seems, however, that cases removed from Justices’ Courts by certio- 
rari, are not embraced in the statute, (Clay’s Dig. 315, 317.) which 
secures to the appellee a right to notice of an appeal from the judg- 
ment of a Justice of the Peace. Ib. 
6. When a judgment is rendered by a Justice of the peace and the case 
is taken by certiorari to the Circuit Court, the certiorari should not 
be dismissed becanse the pevalty of the bond is less than the amount 
prescribed by the order of the judge by whom the writ was granted. 
McClellan v. Allison, 671 


CHANCERY. 

1. Ifa person having an incumbrance or security npon an estate con- 
ceals his interest, and thereby enables the owner of the estate to ob- 
tain an additional advance upon it, he will be postponed in a court 
of equity, to the second incumbrancer.—Chapman et als. v. Hamilton 
et als. 121 

2. When the record of the Orphans’ Court contains no report or decree 
of insolvency, a mere recital in the order of publication against credi- 
tors, that the estate had theretofore been reported and declared insol- 
vent, does not give the Coust of Chancery, to which the cause has 
been transferred, jurisdiction to proceed to a settlement of the estate 
as an insolvent estate.—McBroom’s Adm’rs v. McBroom’s Creditors, 173 

3. To entitle a party to relief in equity against a judgment at law, 
when his defence could have been made in the court of law, he 
must show (first, that his failure to make a defence was not attribu- 
table to his own omission, neglect or default; and, secondly, that he 
has a good defence in the entire cause of action, or to such part of it 
as he proposes by his bill to litigate —Hair § Labuzan v. Lowe, 224 

4. When a garnishee comes into a court of chancery to be relieved 
against a judgment at law, which has been rendered against him by 


” 
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default, lie should show by his bill, not only that he is not indebted 
to the defendaut in attachmeut, but also that he has no eflects in his 
hands belonging to said defendant. Th, 
5. When a judgment has been rendered by default against a garnishee, 
and the evidence clearly shows that the failure to defend at law is 


attributable to his own neglect, le canuot be relieved in equity 
against the judgment. Li. 


‘6. When lands are sold under an execution against the principal debt- 
or, anc purchased by one of his sureties with money belonging to 
himself aud auother co-surety, a third co-surety cannot claim to par- 
ticipate in the benefit of the purchase as an indemuity against his 
liability with the other sureties.—Crompton et els. v. Vasser, ex'r, 259 

7. Courts of equity will not enforce, as in favor of a volunteer, a pure- 
ly voluutary trust which is executory.--Jb. 260 

8. But when a person has constituted himself a trustee for another, 
and the relation of trustee aud cestui que trust bas been fully estab- 
lished, the trust may be enforced in equity fur the benefit of the cestuc 
que trust, although he is a mere volunteer Lb. 

9. If the complaiuaut is not entitled to relief upon the original bill, may 
ters which subsequently occur, and which are averred by way of 
supplemental bill, cannot cure the defect.—Land § Wife v. Cowan 
et als. 297 

10. When a remainderman files a bill quza timet, to protect his interes: 
in certain slaves, an allegation in the bill that one of the defendants 
seized upon, and teok possession of the negroes, from anc out of 
the possession of the tenant for life, and that he has ever since exer- 
cised, aud claims to exercise full coutrol over them, and has placed 
them in the possession of another defendaut, who still retains them, 
does not warrant the presumption that he took them as a trespasser, 
or that he holds them otherwise than in subordination to the true 


title. Ib. 
11. A remainderman cannot complain of a trespass upon the tenant 


for life, unless such trespass in some way endangers his remaiuder. Lb. 
12. Every fact essential to entitle the complainant to the relief which 
he seeks, must be averred in the bill, and relief cannot be granted 
for matters not alleged, although they may be apparent from other 
parts of the pleadings aud evidence. lb. 
13. A testator bequeathed a negro girl and her increase to his grand 
children, and provided that the negrves should remain undivided un- 
til the youngest child arrived at the age of twenty-one years, and 
should then be divided among those who were living. A division 
was made among the children before the youngest had aitained his 
majority, and he afterwards filed a bill to have the division set aside, 
alleging that he had not received an equal share with the others. 


It was held, a 
i. That the biil would not be dismissed by the appellate court on 


account of a formal defect in not offering to account for the ne- 
groes which the complainant had received, the objection not hav- 
ing. been taken in the primary court. 
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2. That the negrves were exempt from execution at law against an 
of the legatees, until the youngest child had arrived at the age of 
twenty-one, aud a division had been made pursuant to the will. 

3. That uutil that time, the marital rights of the husband of a feme 
covert legatee did not attach, although he had possession of some 
of the negroes as bailee. 

4. That one of the legatees who disclaimed all interest in the ne- 
groes, having sold his interest to another legatee before the divis- 
jon was made, was a competent witness for the complainant to 
prove his minority at the time the division was made.--Johnson ef 


al. v. Culbreath, 348 
14. A court of equity will not specifically enforce a parol gift of land. 
Evans v. Battle et ais. 398 


15. But when the dovee has taken possession of the land under the 
parol gift, aud made improvemeuts thereon, equity will not allow 
the donor to reclaim the possession, without making compensation 
to the donee for the i improvements. lb. 
16. R. &H. filed their bill in equity against E. T. R. and W. R., seeking 
to condemn to the satisfaction of a judgment at law, which they had 
obtained against the said E.T.R , (on which judgment au execution 
had been issued and retummed “No property fouud,”) bis interest in 
certain lands and. slaves which had been bequeathed by his father 
to W.R., “to have and to hold the same in trust for the beuefit of 
KE. T. R., but the same shall not be subject to the payment of any 
debt that he may owe, nor shall the reuts and profits of the land or 
the hire of the slaves be applied for the same object, but the same 
shall be held for the use and benefit of the said E. T. R. aud his fam- 
ily, during the term of his natural life, aud from and after his death to 
the nse of such persons as the same may be devised and bequeathed 
by the said E. T. R. in his will; aud in the event no will shall be 
made, then to the heirs at law of the said E. T. R.”. The defendant 
insisted that he did not have such an interest in the property. be- 
queathed as could be subjected to the paymeut of his debts, and also 
relied on his discharge under the Baukrupt Act, obtained subse- 
quently to the rendition of the judgment agaiust him. R.& H. did nox 
prove their claim in the Bankrupt Court against KE. T. R., nor was his 
interest in the trust property surrendered in his schedule by E. T. R 
The chancellor dismissed the bill, but the appellate court reversed 
his decree, and held that the interest of E. T. R. in that portion of the 
property from the employment of whicha revenue was to be derived 
was capable of separation, by an account ascertaining his share in 
the nett product, and that such share, when so ascertained, was lia- 
ble to be subjected to the payment of hisdebts. The cause was re- 
manded, that an account might be taken, and that other parties might 
be added. The bill was amended by making the wife and children 
of E. T. R., and also the assignee in bankruptcy, parties defendants 
tt was proved, inter alia, that after the testator had made his said will. 
he verbally requested W. R. to give to said E. F. R. a certaim ware- 
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house and ten acres of land; that W. R. afterwards refused to com- 
ply with the request, but permitted E. T. R. to rent out the property 
and receive the rent for three or four years; that T., to whom the 
property was rented for one year, executed his note for the rent pay- 
able to W. R., together with a mortgage on two slaves, to secure its 
paymeut; that the slaves were sold under the mortgage, and pur- 
chased by W.. R. in his own name, and were afterwards delivered b) 
him to E T. R.; that E. T. R. had purchased three negroes from W 
R., which were to be paid for out of the trust estate, but the purchase 
mouey bad not been paid. W.R. claimed to have a mortgage on 
said three negroes for the payment of the purchase money, but nc 
proof was made relative to it. It was held, 

1. That the correctness of the former decision of the appellate court 
could not be questioned, either by the assignee in bankruptcy or 
by the wife and chitdren of E. T. R., inasmuch as the former was 
not injured by said decision, and the interest of the latter was fully 
represented before the court at that time by the trustee. 

. That the ameudment only put in issue such facts as would avoid 
the discharge in bankruptey, which the orgiuval defendants had 
set up, or show that it did not operate on the property sought to be 
conuemned, and was therefore not obnoxious to the objection of ma- 
king a new case differeut from that presented by the original bill 

. That the legal title to the slaves purchased under the mortgage 
did not vest in E. T. R. until the delivery to him, and uutil that 
time he did not have such a beneticial interest in them as could be 
subjected by his creditors, at law or in equity, to the satisfaction 
of their demands. 

4. That the omission of E. T. R. to include in his schedule his inte- 
rest in the trust property, thus bequeathed by his father, was not 
such a fraud or wilful concealment as would vacate in toto his cer- 
tificate of discharge as a bankrupt. 

5. That a charge in the bill that the failure of E. T. R. to surrender 
in his schedule his iuterest in the trust property amounted in law to 
a frand which should vacate his discharge, was not equivalent to 
a charge of fraud or wilful concealment of his property. 

. That although it is a geuveral rule. that to euable the creditor of a 
bankrupt to maintain a suit in equity to subject to the satisfaction 
of his debt property belonging to the bankrupt, he must allege in 
his bill some collusion between the assiguee and the debtor, or 
that the assignee refuses to bring suit, yet when the assignee has 
neglected for more than five years to institute proceedings to ob- 
tai the condemnation of the bankrupt’s interest in eertain trus’ 
property, and in the meantime a creditor has ferreted out that in- 
terest, aud after a protracted litigation, obtained a deeree subject- 
ing it to the satisfaction of his debt, the assignee will be presumed 
to have abandoned his claim, and he cannot assert it against sucla 
creditor. 

%. The assignee having no-elaim to the property which he could as- 
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sert agaist the complainants,.none of the other defendants could 
take advantage of E. T. R.’s discharge under the Bankrupt Act. 

8. Thatthe State courts have jurisdiction of the case-established by 
the bill, answers and evidence. The rules of interpretation which 
obtain in.the Federal courts as to the construction of the Baukrupt 

_ Act will be app‘ied by the State courts. 

9. That W. R. aud E. T. R. having admitted in their answers the due 
issuance aud return of the execution against E. T. R., an objection 
to the sufficieucy of the return could vot afterwards be raised, 
either by them or any of the other defendants. 

40. That a detendaut cannot raise the objection that an execution 
was not sent to the county of his residence, unless he shows that 
he had visible property in that couuty which was liable to its sat- 
isfaction. 

11. That the other creditors of E. T. R. were not necessary parties. 

12. That it was uot uecessary or proper. in stating the account, that 
any allowauce should Le reported for the family of E. T. R. 

13. Tnat E. T. R. was not entitled to compensation for his services 
in superinteuding the trust estate, no such claim haviug been set 
up in his answer, aud uo proof made before the master of any 
contract between him aud trustee for such Compensation. 

14. That the three negroes which were purchased from W. R. by E 
T.R. were properly taken into the esumate in stating the account. 
Rugely § Harrison v. Robinson, 404 

#7. The original jurisdiction ef the Court of Chancery is no* affected by 
the statutory jurisdiction couferred upou the Orphans’ Court, over 
the settlement of estates, except When prohibitory or restrictive words 
are used denyiug tu the Court of Chaucery the exercise or coutinu- 

ance of its jurisdictiou.—Goud v. Hayes et al. 438 

18. The Court of Chancery may take coguizauce of the settlement of 
an executors adimivistration afier it has been commenced in the Or- 
phans’ Court, when there are complicated matters of account to be 
settled, aud trusts to be executed, which the Orpliaus’ Court caunot 
enforce. Lb. 

9. W. M. placed in the hands of A. M., who was bound as surety for 
him on several debts, certain bouds of the Moutgomery R..R. Com- 
pany, with the uuderstauding that A. M. should endeavor to collect 
them aud should apply the proceeds to the paymeut of the debts for 
which he was bound as surety. G. and other judgmeut creditors of 
the R. R. Company afterwards filed a bill.against A. M. and other 
stockholders, for the purpose of condemning their indebteduess to 
the company to the satisfaction of complainants’ judgments against 
it, the company being insolvent. A. M., before the service of the 

-subpa@ua upou him, paid some of the debts.for which he was bound 

.as surety for W. M., aud after he had been served with process, the 

whole amouut of the bonds assigned to.bim .by W. M. was passed 

-to his credit on. the books of the company. A settlement of their 

accounts was afterwards made.between A. M..and W. M.,in which 
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A. M. accounted for the bonds whieh he had received, at their mar- 

ket value, fifty cents on the dollar. It was held, 

1. That A. M. was entitled to a credit on his indebtedness to the 
company, of the amount which he had paid as surety for W. M. 
before the service of the subpana upon him. 

2. That his right to retain, as against the complainants, only extended 
to the amount actually pard by him, aud was not affected by the de- 
preciation in the market value of the bonds, or the subsequent set- 
tlement between him and W. M.--Godwin et als. v. McGehee et als. 468 

20. A court of equity will decree the specific execution of a parol agree- 
ment to sell or convey laud, notwithstanding the statute of frauds, 
when there has been such a part performance of the agreement that 
to refuse it would woik a fraud on the party seekiug its specific 

execution.— Brewer v. Brewer §& Logan, 481 

21. A vendee who has obtained the possession of land under a parol 
contract and in pursuance of its terms, and has paid the entire pur- 
chase money, is entitled in a court of equity to a specific execution 
of the contract. Ib. 

22. T., being in possession of a quarter section of land to which he had 

a pre-einption right, agreed by parol with G. that G. should pay the 

whole of the eutrance money to the governmeut, and in cousidera- 

tion thereof should bave one-half of the land. G. paid the entrance 
money accordingly, and took a patentin his own name. Held— 

That these facts were tantamount to a payment of the purchase 

moauey, and eutitled T. to a specific execution of the contract. Fh. 

23. When the specific execution of a parol agreement would be decreed 
between the immediate parties thereto, it will also be decreed be- 
tween parties claiming under them, unless some coutrolling equity 
intervenes which would render it improper, according to the rules 
by which courts of equity are governed, to decree its specific exe- 
cution. Lb. 

24. When a party purchases land in the posseseion of a third person, 

Without inquiring into his rights or the character of lis possession, 

he is affected wijh all the equitable rights binding on his vendor, and 

he cannot set up the want of notice to protect himself Ih. 

25. When the complainaat’s conduct has not been the hasis of the acts 
of the person through whom the defendant claims, and his silence 
has not misled any one, he will not be beld to have forfeited his 

equitable rights by the mere failure or omission to assert them. J. 

96. The statute conferring upon the registers in chancery power to aps 
point trustees in certain cases, (Clay’s Digest, 350, 2 33, an 1 Pamph- 

Jet Acts of 1845-6, p. 16.) is not uncoustitutional in vesting quasi 

judicial powers in oflicers who are not elected, commissioned and 

qualified as judges are requized to be by the coustitution*—Gaines v. 

Harvin, 491 

27. An equitable title to land cannot be sold under execution at law, 
but resort must be had to a court of equity.-- Wilson v. Beard, 629 

23. A father, who by reason of his poverty and bodily infirmity has he- 
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come unable to support his infant daughter, has a right to resort to 
the court of equity which has appointed a trustee of her estate, to 
have an allowance for her support and education decreed to be paict 
by such trustee out of the annual income of her estate.— Watts v. 
Steele, trustee, 656 
29. When a lease of real estate belonging to the Bank is executed in 
the name of the assistant commissioner, and the rent due thereby is 
to be paid to the Bank, equity will decree a reformation of the con- 
tract and a specific performance against the Bank.—-Douglass § Eas- 
ton v. The Branch Bank at Mobile, 659 
30. A party seeking relief in equity against a judgment at law, on the 
ground that he was ignorant of his defence until after the rendition 
of the judgment, must show the exercise of ordinary diligeuce to 
discover it, or that he was prevented from employing such diligence 
by fraud, accident, or the act of the opposite party, unmixed with 
fault or negligence on his own part.—Perrine v. Carlisle, 686 
31. The defeudaut in a judgment has a full and complete remedy ai 
law, by supersedeus. to obtain credit for a part paymeut of the judg- 
ment, and consequently such payment constitutes no ground for 
equitable relief. Tb. 
32. When a bill is filed for relief, and the jurisdiction of the court is 
sought to be maintained on the ground of discovery alone, the bill 
should allege that the complainaut is unable to prove the facts upon 
which he relies for relief otherwise than by the answer of the de- 
fendant. lb 
33. A court of equi’y will not interfere at the suit of one of the defend- 
ants in a judgment at law, to compel the plaintiff to collect his judy- 
ment out of another defendant, who by agreemeut with his co-de- 
fendant had bound himself to pay it.—Skinner v. Barney et als. 69s 
34. When parties have a joint legal title to personal property, an equity 
existing between themselves will vot enable them as complainants 
to file a bill in chancery, to redress an injury doue to their joint legal 
title. —Comby et als. v. McMichael et als. 747 
35. A feme sole couveyed her undivided interest in certain personal pro- 
perty, which had been bequeathed to ber and her brothers aud _ sis- 
ters by their father, to a trustee, in trust that he should take the sam 
into his possession when divided, aud hold it for the use and beneti 
of herself and the issue of her body, and at ber death should convey 
the same to such of her issue as might then be living. She after- 
wards married, and her portion of the slaves after division weut in- 
to the possessiou of herhusband. After her death her children filed 
a bill for the recovery of the slaves, against their father aud others 
claiming uuder him. It was held, 
1. That thecomplainants’ title, if they had any at all, was a legal ti- 
tle for which they had a perfect legal remedy. 
2. That the prayer for a division of the slaves among the complain- 
ants did not give the court jurisdiction to render a decree against 
the defendants.—1b. 748 
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46. Mere inadequacy of consideration, within itself, and disconnected 
from all other facts, is not a sufficient ground for setting aside a con- 
tract, or granting relief against it in equity.-Judge v. Wilkins, 765 

37. When a debtor becomes insolvent, and executes a dee?’ of trust to 
secure certain of his creditors. a court of chancery will make a pro 
vata distribution of the proceeds among all the creditors who are pro- 
vided for, wheui the deed creates no preference among them.—Branch 
Bank at Mobile v. Robertson et als. 798 

38. The court of chaucery has jurisdiction over bequests to charitable 
uses by virtue of its original common law powers, without claiming 
prerogative powers, or invoking the aid of the statute of 43 Elizabeth. 
Carter & Wife et als. v. Balfovr’s Adm’r, 815 

39. Whether the statute of 43 Eliz. is in force in this State—Qurre? Jb. 


CHANCERY PLEADING AND PRACTICE. 

1. When service of process upon non-resident defendants has been 
pertected by publication only, the record must show that the publi- 
vation was.made in the manuer pointed out by the 40th Rule of 
Chancery Practice.——Beavers et als. v. Davis, §2 

2. Wheu the interest of an abseut defendant is affected by the decree, 
aud he has not been persoually served with process of subpana, with- 
in this State, nor voluntarily submitted to the jurisdiction of the court, 
it is erroneous to render a final decree without the bond required by 
the Act of 1805.--(Clay’s Dig. 353, @ 45.) Ib. 

3. A demurrer to a bill tor the want of parties must show who the 
proper parties are, in such a mauner as to poiut out the defect in the 
bill, aud enable the complaimant to amend it.--Chapman et als. v. 
Hamilton et als. 121 

4. To a bill which seeks to subject to the satisfaction of the complain- 

ant’s claim, the unaivided interest of a distributee in an estate while 

yet in the hands of the administrator, all the distributees are neces- 
sary parties. 1b. 

. When a bill is demurrable on its face, for the want of proper parties 

defendants, aud the defendant, instead of demurring alone, answers, 

aud shows by his answer, that there is no other necessary party, the 
court may proceed to a fiual decree, withuut regard to such a formal 
detect in the bill. db. 

4. If a creditor who has a lien upon two funds for the security of his 

deut, files a bill seeking to condemn one of them, the bill is not de- 

yaurrable, because it does not show what disposition has been made 
of the other. Th. 

. A decree will not be reversed, because a party defendant, who has 

in his hands the tund sought to be condemned, is sued as administra- 

tor, iustead of guardian, when it appears that the estate has been set- 
tled; that all the parties interested in the fund are before the court; 
and that no injury has been done to any one. lb 
Wheu the order transferring a cause from the Orphans’ Court to the 
Court of Chancery, assigus no reason for the transfer, but the record 
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€HANCERY PLEADING AND PRACTICE--continvuep. 
discloses a sufficient reason, aud the parties appear and proceed 
with the cause, without objection, iu the Court of Chancery, an ob- 
jection to the jurisdiction of that court, on account of a mistake in 
the decree, setting forth the reason of the trausfer, cannot be raised im 
the appellate court, and the mistake itself is immaterial.—McBroom’s 
Adm'rs v. McBroom’s C:ed’rs, 172 
®. A mistake in the given name of the party against whom a decree 
has been rendered, when the true name appears in the recor, is a 
clerical misprision, and will be corrected im the appellate court, at 
the cost of the plaintiff in error Ib. 
40. When the record of the Orphans’ Conrt contains no report or decree 
of insolvency, a mere recital in the order of publication against cred - 
itors, that the estate had theretofore been reported and declared in- 
solvent, does not give the Court of Chancery, to which the cause has 
been transferred, jurisdiction to proceed to a settlement of the estate 
as au insolveut estate. Ib. 
31. When the assiguor of a note and his assignee join in a bill, the ad« 
missions of the assignor before the commencement of the suit are 
sufficient evidence of the assigumeut.—(Overruling Moore et al. v 
Hubbard, 4 Ala. 187.)---McLane § Plowman v. Riddle & Burt, 180 
32. The title of the assignee of a note, ina bill filed jointly with his as- 
signor, is sufficiently established by proof that the uote was assigned 
an liquidation of a debt due to him from his assiguor, although the bili 
alleges that it was assigned as collateral security. Ib. 
- 93. When an amendment to a bill is properly allowed, the appellate 
eourt will not review the decision of the chancellor in allowing the 
amendment without terms.—Jb. 181 
84. The purchaser of an equity of redemption, at a sale made by order 
of the Orphans’ Court, is a necessary party to a bill which seeks a 
foreclosure of the mortgage.—Hall et als. v. Huggins et als. 200 
15, The general rule that an objection for waut of proper parties de- 
fendants must be taken by demurrer, plea or answer, aud canuot be 
raised for the first time at the hearing, applies only to those cases in 
which a decree may be rendered and relief granted in conformity tu 
the prayer of the bill, without the probability of injury to the rights 
of those who are not made parties.- Woodward v. Wood, 213 
$6. All the mortgagees in whom is vested the legal title, are necessary 
parties to a bill to redeeim, filed by the assignee of the equity of re- 
demption. Ib. 
17. When a special authority is vested in one or more of the mortga- 
gees for the benefit of all, all have an interest in the exercise of that 
authority, and a decree cannot be rendered affecting their interest 
uuless they are all made parties to the bill. Ib, 
48. If the mortgagee is only a trustee for another, the cestui que trust is 
a necessary party to a bill to redeem, unless some special reason is 
shown why he may be dispensed with. Ih 
t9. When the principal debtor executes a mortgage to secure his sure- 
“ties on a debt due to the bank, the bank is a uecessary party to a 
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CHANCERY PLEADING AND PRACTICE—continvep. 
bill to redeem filed by the assignee of the equity of redemption, un- 
less the bill alleges that the debt has been paid. Ib 
20. A bill which seeks to enforce the execution of a trust in the name 
of a mere voluuteer, and for his benefit, must allege a declaration ot 

the trist in his favor.—Crompton et als. v. Vasser, Ex’r., 259 

21. Courts of equity put the same construction on the statutes of set- 
off, in the absence of all intervening equities, as do the courts of law 

—~McKinley v. Winston, 301 

22. A bill which charges the defendant’s habitual intoxication, and bis 
violence resulting therefrom as evidenced by his threats and abuse. 

“that he used the most gross and abusive language toward com- 

plainant, cursing her, and compelling her through fear of his vio- 

lence to seek safety in quitting his presence, that he mede threats of 
personal violence, such as would eudanger her personal safety, as 
well as her life and limbs,” and specifies particular instances of hie 
misconduct, substantially alleges sufficient to entitle the complain~ 
ant to the relief prayed, and puts the defendant in possession of the 

charges to be proved against him.—Hughes v. Hughes, 307 

23. In suits for divorcee, a sworn answer denying the allegations of the 
bill does not impose upon the complainant the necessity of estab- 
lishing her case by two witnesses, or one witness with corroborating 
eircumstances. The statute [Clay’s Dig. 170, 3 6,] merely eontem~ 
plates a formal denial of the allegations of the bill, and does not re- 
quire a sworn answer, Th. 

24. If the allegations of the bill do not correspond with the evidence, 
no decree can be rendered in favor of the complainant, although the 
proof may show that he is entitled to equitable relief.—-Evans v. Bat- 

tle et als., 398 

25. A testator by will directed that his estate should be kept together 
until his eldest son arrived at the age of twenty-one, and that the 
profits derived therefrom, after paying the expenses of his planta- 
tions, &c., together with all moneys accruing to his estate from other 
sources, should be invested in bank stock to constitute a permanent 
fund, of which the interest or dividends should be equally divided 
among his children. After the removal of the executor from office, 
the distributees filed a bill against lim, charging him with waste, 
negligence, &c., and praying au account and settlement of his ad- 
ministration. It was held, 

). That the complainants occupied the position of residuary lega- 
tees, and must bring before the court all persons interested in the 
fnud which they sought to appropriate. 

%. That the administrator de bonis non was a necessary party defen- 
dant, and that the bill should show that no claim of his was set up, 

- or. if set up, that it constituted no charge upon the fund sought to 
be condemned which should intervene between the complainauts 
and an absolure appropriation of the fund to their benefit. 

3. That the creditors, if any, should be brought in before the mastey 
in taking the account, as in case of a creditor's’ bill, 
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4. That advantage might be taken on general demurrer of the want of 
proper parties.—Gould v. Hayes et al., 438 


26. The emission of an indispensable party is an error for which a de- 
cree may be reversed, although the objection is taken for the first 
time in the Appellate Court.. Ib. 


27. In general, a court will not decree interest on a balance unless it is 
specially asked for in the bill, but this rule applies only to intereest 
due at the time the bill was tiled. Whew the interest accrues subse- 
quently, it is the practice of the court, upon further directions, to or- 
der that the interest be computed, although there is no prayer in the 
bill to that effect.— Godwin et als. v. McGehee et als., 468 


28. A decree of divorce against a nen-resident defendant, upon whom 
service has been perfected by publication in the manner prescribed 
by the statute, is equally as obligatory upon the defeudant as if he 
had been personally served with process, or had appeared and au- 
swered the bil!.—Harrison v. Harrison et als., 499 


29. When a wife abandons her husband in this State and removes to 
another State, and after the expiration of three years he files a bill 
against her for divorce, he may proceed against her as an absent de- 
fendant, although she has not resided in this State during the three 
years. Thedesertion with intention of abandoumeut, which is the 
vause of complaint, having originated here, it is immaterial where 
the defendant resides during the three years subsequent thereto. Jb. 

30. The infant is not an indispensable party to a bill tiled by her fathe: 
against the trustee of her estate, to have an allowance for her support 
and education decreed to be paid by the trustee out of her annual 
income.—-Watis v. Steele, Trustee, 656 

3). When the purchaser of land files a bill seeking to be relieved 
against the payment of a part of the purchase money on the ground 
of adeficieucy in the quantity of land, and does not allege in his 
bill that there was any fraud or mistake in the execution of the deed, 
or that any language not truly expressive of the contract had been 
inserted therein, or any part of the contract omitted, the deed of con- 
veyance must be taken as conclusive evidence of the terms of the 
contract. —Frederick v. Youngblood, 680 

32. A fact occurring subsequently to the filing of the original bill must 
be averred by way of supplemental bill, aud cannot be brought to 
the knowledge of the court by amendment.--Coliins et als. v. Laven- 
berg § Co., 682 

33. A party seeking relief in equity against a judgment at law, on the 
ground that he was iguoraut of his defence until after the rendition 
of the judgment, must show the exercise of ordinary diligence to 
discover it, or that he was prevented from employing such diligence 
by fraud, accident, or the aet of the opposite party, unmixed with 
fault or negligence on his own part.---Perrine v. Carlisle, 686 

34. The defendant in a judgment has a full and complete remedy at 
law, by supersedeas, to obtain credtt for a part payment of the judg- 
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‘CHANCERY PLEADING AND PRACTICE—continvep. 
ment, and consequently such payment constitutes no ground for 
equitable relief. Ih. 
35. When a bill is filed for relief, and the jurisdiction of the court is 
souglit to be maintained on the ground of discovery alone, the bill 
should allege that the complainaut is unable to prove the facts upon 
which he relies for relief otherwise than by the answer of the defen- 
dant. Ib. 
36. Relief will not be decreed io a complainant upon the case estab- 
lished by the answers and evidence, when it is directly opposed to 
the allegations of the bill.—Skinner v. Barney et als., 698 
37. A bill is not multifarious which is filed by a single complainant as 
administrator cum testamento annexo of two estates which are so blended 
and so nearly the same that it is necessary to proceed under both 
wills at the same time, and which asks the divection of the court, for 
the complaiuant’s protection, in the construction of the wills, the dis- 
tribution and administration of the estates, the establishment of cer- 
tain charitable bequests contained in one of the wills, the marshall+ 
ing of the assets, aud, coutingeutly, contribution from the legatees 
fer the payment of debts.—Carter § Wife et als. v. Balfour's Adm’r., 814 
38. To such a bill all persons interested in the two estates, either 
as legatees or distributees, are proper parties defendants. Lb. 
39. When a pecuniary legacy, bequeathed to,children who die during 
infancy leaving no issue, brothers or sisters, is received by their fa- 
ther alter their death, his title is prima facie good, and requires no 
action of the court to settle it; and therefore the personal represen- 
tative of the infants is not a necessary party to a bill filed by their 
father’s admiuistrator, asking the direction of the court in the con- 
struction of his will, the establishmeut of certain charitable bequests 
created by it, the marshalling of the assets, distribution of the es- 


tate, &c. Ib. 


CHARITABLE SOCIETIES, BEQUESTS TO. 

2. A clause ofa will in these words, viz: “ After my debts are paid, the 
remainder of my property of whatever kind or nature, give and bequeath 
to my beloved wile,’ &c. does not conflict with, or destroy a pre- 
cedirg clause containing a bequest to certain benevolent societies. 
The word “remainder” in the subsequent clause must be construed 
to mean the residue of the testator’s estate after deducting the pre- 
vious bequests and paying debts.—Carter § Wife et als. v. Balfour's 
Adn'r., 815 

2. In such case, the wife takes the whole estate charged with the pay- 
meut of the charitable bequests at her death. lb. 

3. Abequestto “the Baptist Societies for Foreign and Domestic Missions, 
and the American aud Foreign Bible Society,” is valid and sufficiently 
specific; and if societies can be found, which were organized and 
knowa by those names at the time of the testator’s death, they will 
be cousidered the societies referred to in the will, and capable of 
taking the bequest, whether incorporated or not. lb. 
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CHARITABLE SOCIETIES, BEQUESTS TO—continvep. 

4. But if such societies cid not exist at the time of the testator’s death; 
or cannot now be found, the bequests must be considered and dis- 
posed of as lapsed legacies. The doctrine of cypres, as applied to be- 
quests to charitable uses, is not recognized in this State. Ib. 

5. The court of chancery has jurisdiction over bequests to charitable 
uses by virtue of its original common law powers, without claiming 
pterogative powers, or invoking the aid ofthe statute of 43d Eliza- 


beth. @ Tb. 
6. Whether the statute of 43 Eliz. is in force in this State—Qurere? Jb. 


7. It seems, that English statutes passed before the emigration of our 
ancestors to America, which were applicable to our situation, and 
not inconsistent with our institutions and government, constitute a 
part of the common law, and are in force (unless repealed,) in all 
the States of the Union. Ih. 

8. When a testator bequeathes the whole of his estate, after the pay- 
ment of his debts, to his wife, charged with the payment, at her 
deaih, of a pecuniary legacy to certain charitable societies, and the 
wife afterwards by her will disposes of the whole personal estate in 
specific legacies, and leaves the real estate undisposed of, the real 
estate must first be subjected to the payment of the debts and chari- 
table bequests. 


COMMISSIONERS’ COURT. 
1. A certiorari does not lie to review the sentence of the Commission- 
ers’ Court, refusing to establishing a private road.— Brooks v. Kirby, 72 
2. Whether a mandamus from the Circuit Court would not Iie, to re- 
quire the Commissioners’ Court to proceed and exercise its discre- 
tion, when the record shows that its action was not predicated upou 
the facts, as they might have been made to appear, but, upou a sup- 
posed legal insufficiency of the petition, which induced the court to 
repudiate the application.—Quere ? Ib. 
. The Commissioners’ Court cannot be compelled, by mandamus fron. 
the Circuit Court, to make an appropriation forthe payment of claims 
against the county, before they have been audited and allowed.-- 
Falkner v. The Judge and Commissioners of Randolph County, 177 


CONSTABLES. 

1. The admissions of an officer are not evidence against his securities. 
unless they are made while in the performance of soine official act 
or duty, connected with the transaction, out of which the breach of 
the condition of his bond is alleged to have arisen.— Dennis § Strick- 
land v. Chapman, Gov., §c., 29 

2. A constable who has levied executions on personal property, while 

they are in force, may sell after the return day of the writs; and his 

receipt of the money upon asale, and a failure to pay it over accord- 
ing to law, will subject his securities to liability therefor. db. 
A constable, who has collected money on an execution, is an in- 
competent witness, without a release, to prove that he has paid it 
over to the justice of the peace who issued the execution.—McGrerr 
§ Beck v. The Governor, use, §c., 89 
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CONSTRUCTION. 

t. In the construction of written instruments, the intention of the par- 
ties must govern, aud to ascertain that intention, regard must be had 
to the nature of the instrument itself, the condition of the parties ex-- 
ecuting it, and the objects which they had in view.—-Strong et al. v. 
Gregory, 146 

2. Debt on bond executed by defendant, payable to plaintiff as admin- 

istrator of G. M. R. deceased. Defendant craved’ oyer-of the condi- 

tion which was set out, and pleaded several special pleas, each aver- 

ring performauce. The condition recited, that defendant, said G. 

M. R, and two others had become securities for one M. as receiver 

in a chancery suit, that M. had made default, and plaintiff, as admin- 

istrator of G. M. R., had paid'a certain amount on account of said 
default, and to secure the same had taken from M. his six promis- 
sory notes, (which are described,) with a mortgage on his real and 

personal estate. It then concludes, “Now in the event the said M. 

shall fail to pay said notes, and the mortgaged property prove insuf- 

ficient to pay the same on a sale thereof, and the said W. H. R. 

(plaintiff,) be unable to collect said notes of said M. at law, then 

shall I pay said W. H. R. one-fourth of the final amount of loss he 

may sustain by reason of his paying up said default as aforesaid. 
then this obligation to be void,” &c. The plaintiff replied the mort- 
gage, with its objects and stipulations, and his sale of the property 
under a power coutained in the mortgage,.the proceeds to be applied 
to the aggregate sums mentioned in the notes; also, that he com- 
menced suit against M. to recover the aggregate amount of said notes 
as he was authorized to do. under the terms and stipulations of the 
mortgage, and recovered judgment on which an execution was regu- 
larly issued and returned “no: property found,” and that said notes 
remain unpaid except to the extent of the money arising from said 
sale. Defendant craved oyer. of the mortgage, and demurred to the 
replication. The mortgage recites all the facts which are recited in 

the condition of the bond, and provides that in the event said M. 

should fail to pay each of said notes at maturity, or within ninety 

days thereafter, then all of said notes should be for:hwith due and 
payable, and plaintiff might forthwith commence suit at law, or in 
ehancery, “for the recovery of the whole-debt covered by said six 

notes.” And in the event of such default, the mortgage contained a 

power of sale, the proceeds-to be applied. to the payment of said 

debt and interest, and the balance, if any, to be paid to said M. The 
notes, boud and mortgage were all executed. on the same day. It 
was held, 

1. That the replication was substantially good. 

2, That the mortgage is to be taken as part of the subject matter of 
the contract shown by the condition of the bond, aad.as part of 
the condition in effect.—Rives, adm'r,. v. Toulmin, 28% 

When an assignment is written on the back of a deed to: which ir 

refers in express language, and conveys the same property, the deed 

may be looked to in construing the assigument.-Cuthbert v. Wolfe, 374 
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CONSTRUCTION—continvep. 

4. In the construction of deeds if there are two clauses which are in- 
consistent and irreconcilable with each other, the last must give way 
to the first.— Petty et als. v. Boothe et als. 634 

5. When subsequeut words in a deed are of doubtful import, they wilt 
not be so construed as to contradict preceding words which are cer- 
tain. Ib. 

6. The words “be the same more or less,” when used in a deed in sta- 
ting the quantity of land conveyed by i:, mean that the parties shall 
ruu the risk of gain or loss, aud that if the quantity prove greater or 
less than that stated, they shall nevestheless abide by their bargain.-- 
Frederick v. Youngblood, 680 

7. A retrospective operation will never be given to a statute, unless 
the intention clearly appears on its face that it should so operate.— 
Barnes v. The Mayor § Ald. of Mobile, 707 

8. [tis the duty of the court to construe a law or ordinance aud gather 
its inteution from the law itself, and not from coutemporaneous 
avowals of the individual framers of it. Ib. 


CONTRACT AND AGREEMENT. 

1. Wheu a party has entered into a special contract to do certain work, 
or perform a specified service, and the work is done, but not accord- 
ing to the terms of the contract, yet if it is accepted by the party for 
whom it wasto be performed, and is beneteial to him, the party 
performing it may recover on a quantum meruit, the value of the work 
done, or service rendered.— Hawkins v. Gilbert §& Maddoz, 54 

2. But if, after having commenced the work, he abandons it before it 
is finished, without sufficient cause, he cannot recover for the work 
and labor done.—1b. 55 

3. A subsequeut parol agreement which is founded on no new con- 
sideration, and has been productive of no injury to the party who 
was to perform it, is not a waiver or discharge of a prior written con- 
tract, unless such subsequent agreement has been executed.—Hunt 
§ Hunt v. Barfield, 117 

4. A slave was sold at public auction under a mortgage executed by 
B. to the Bank, and bought in by the bank agent, who sold him the 
next day at private sale to W. W. afterwards discovering that the 
slave was unsound, refused to give his note for the purchase money, 
but tendered him back to the agent, and demanded a rescission of 
the contract, which the agent refused. It was afterwards agreed be- 
tween them, that the slave should be re-sold under the mortgage to 
the Bank, and that W. should pay whatever difference there might 
be between the price on the re-sale,,and that whieh he had origi- 
nally agreed to give. The slave was accordingly re-sold under the 


mortgage, at public auction, and purchased by G. Held, that the 
re-sale under the mortgage did not amount toa rescission of the con- 


tract between W. and the bank agent, but that W. was the owner of 
the slave at the time of the re-sale, aud the party really and Lenefi- 
cially interested in the re-sale-—-Ware v. Gilmer, 252 
t, The plaintiff was employed asa school teacher by the defendant 
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CONTRACT AND AGREEMENT--continvep. 
and others, by a written contract which specified the duties of the 
teacher, the rate of tuition, and the number of scholars to be sent by 
each subscriber. The school was to be taught in the school house 
belonging to the sixteenth section. Soon after the commencement 
of the school, an election for trustees of the township was held, at 
which election the plaintiff voted. Held, that the plaintiff was res- 
pousible for his conduct tothe subscribers only. and that the trustees 
had no right to control or govern the school.--Henderson v. Ham- 
mond, 340 
. The rule is inflexible, that if a written instrument is perfect and com- 
plete of itself, parol evidence cannot be received to add another term 
to it or to change its legal effect.— West § West v. Kelly's Ez'rs, 353 
7. If it is apparetit, however, that the written instrument contains but 
a part of the agreement entered into by the parties, then parol proof 
may be received to prove the entire contract. Ib. 
8. A contract betweeti the plaintiff and the defendant in execution, by 
which the plaintiff agreed to delay enforcing the collection of the 
execution until the ensuing term of the Supreme Court that the de- 
feudant might take the case up for revision, aud the defendant, in 
consideration of the delay, agreed to pay ten per cent. on the amount 
of the execution if the case was affirmed, is usurious.—Matlock v. 





6 
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Mallory, 694 
9. When the contract declared on is usurious on its face the declara- 
tion is demurrable. Ib. 


10. Mere inadequacy of consideration. within itself, and disconnected 
from all other facts, is not a sufficient ground for setting aside a con- 
tract, or grauting relief against it in equity.--Judge v. Wilkins, 765 

b1. A coutract by which the plaintiff agreed to serve the defendant as 
an overseer for one year, to furnish a certain number of hands and 
horses which were to be worked on delendant’s plantation with his 
hands and horse., to defray the expenses of himself, his hauds and 
horses, and to receive one-fourtia part of the crop raised as his com- 
peusation, does not make the parties partners inter sese-—Moore v. 
Smith, 774 


CORPORATIONS. 

1. A scire facias is the proper remedy in proceeding under the Act of 
February 6, 1843, (Clay’s Dig. 515, 3 39,) against an incorporated 
turnpike company for a forfeiture of its charter.— The State v. Moore 
§ Ligon, 514 

©. The Act of February 4, 1846, (Pamphlet Acts, 44,) under which an 
incorporated turnpike compauy may be indicted fora failure to keep 
their road in repair, does not deprive the State of the right to proceed 
for a forfeiture under the Act of 1843. Ib. 

3. In proceeding by scire facras under the Act of 1843, against an incor- 
porate company, the scere facias should allege that the defendauts pro- 
cured the act of their incorporation, or that they accepted it, or acted 
under it. b. 
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4. The Solicitor of the circuit cannot, of his own volition, sue out a scire 
facias against an incorporated turnpike company for a forfeiture of 
their charter, but can only act under the direction of the Legislature, 
or of the Attorney General. Ib. 

5. When a corporation is a party toa deed, a mistake in setting out its 
name will not vitiate the deed. if it is apparent from the face of it 
‘that the corporation was intended thereby.— Douglass § Easton v. The 
Branch Bank at Mobile, 659 


See Bank anp Brancues, Strate. 


COSTS. 


1. When a county treasurer, who has instituted legal proceedings 
against the clerk of the county for certain demands due from him to 
the county, fails in his suit, and judgment is rendered against him 
for the costs, the costs of the suit are not an ascertained or estab- 
lished claim against the county in favor of any person.—Falkner v. 
The Judge & Commssoners of Randolph County, 177 


2. When a guardian is charged with a particular sum which has been 


litigated, he is also properly chargeable with the costs attending the 
litigation of it.—Hughes v. Mitchell, 268 
3. The Act of 1848, (Pamp. Acts, 95,) “to amend the several laws now 
in force in relation to the return of executions by sheriffs and coro- 
ners,” does not repeal the act of 1840, (Clay's Digest, 311, 231,) “to 
regulate the mode of collecting costs accruing in the Supreme Court.” 
Huggms v. Ball, 587 


COUNTY TREASURER. 


1, A publication made by the defendant, of and concerning the plain- 
tiff, which alleges substantially, that the town commissioners had 
placed in the hands of the plaintiff, as County Treasurer, notes to 
the amount of $1949 94; that the defendant notified him that the 
commissioners appointed by the Judge of the County Court to ex- 
amine his office were in town, and williag to proceed with the in- 
vestigation, but the plaintiff said he had not time for the investiga- 
tion before the election, and refused ; that the plaintiff and his friends 
had circulated the report that he had made the proposal to ¢o into the 
examination, and that the defendant refused ; that the commission- 
ers made a slight examination of the plaintiff’s papers, and found 
among them receipts of C, for $626 04; that the plaintiff accounted 
for the receipt of $276 55, and had vouchers for cash paid out $219 
85, and cash on hand $35; that the defendant “ warned” him to have 
his books and office examined, instead of the few papers which he 
had exhibited, but he refused ; that the plaintiff ouly reported to the 
commissioners $276 55, as collected by him, as appeared from their 
certificate ; aud which then avers “that there has been $510 45 col- 
lected from the claims placed in his hands by said commissioners,” 
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and armexes the names of the persons from whom collected, is not 
a libel,and its meaning cannot be enlarged by an inuendo, that the 
defencant thereby intended to charge the plaintiff with fraud, cor- 
tuption, embezzlement, or other misconduct in his office of County 
Treasurer.— Henderson v. Hale, 154 
When a county treasurcr, who has instituted legal proceedings 
against the clerk of the county for certain demands due from him to 
the couuty. fails in his suit, and judgment is rendered against him 
for the costs, the costs of the snit are not an ascertained or estab- 
lished claim against the county in favor of any person.—Falkner v. 
The Judge and Commisstoners of Randolph County, 177 


. When the official bond of a county treasurer is defective as a statn- 


‘tory bond, but good as a common law bound, suit can only ve brought 
upon it in the name of the obligee.--Wilson, use, §c. v. Cantrell 
et als., 642 


. An official bond of a county treasurer, the condition of which is in 


the precise words and form prescribed by the Act of 1839, [Clay's 
Dig. 577,  11,] and refers specially to the act by virtue of which the 
bond was executed, and on which is endorsed the oath as_ prescribed 
by the act, subscribed by the treasurer, is a good statutory bond, al- 
though it does not recite that the principal obligor is tlhe county 
treasurer, or that he was elected as such. Lb. 
The eighteenth section of the act of 1839, [Clay’s Dig. 580, 2 27.] 
which inflicts a penalty on a county treasurer for a breach of duty. 
does not deprive a party, whois injured by such breach of duty, of 
his right to bring an action on his official bond against the treasurer 
and his sureties. Ib. 


5. In an action of debt against a county treasurer and his sureties on 


his official bond, a recovery can only be had for injuries necessarily 
affecting the rights of the party for whose use the suit is brouglit. Jb. 


COURT, CHARGE OF. 


i. 


3. 


~ 


When the court refuses to give a charge requested, the party wish- 
ing to revise such refusal, must set out iu the bill of exceptions so 
much of the evidence as will show that the charge requesied was 
pertinent to the evidence, and was not abstract.—Leverett's Heirs v. 
Carlisle, Ex’r., 80 
When a witness speaks in her deposition of a conversation in which 
tLe donor had expressed an intention to give a slave to the donee, 
and also says, that the slave was given to the donee by the donor, at 
a certain time, and delivered to her, [the witness,] for him, it is er- 
roneous to charge the jury that the latter statement cannot be re- 
garded by them as showing a gift, but as at most only showing an 
intention to give, and as the conclusion of the witness. The whole 
testimony should be left to the jury, to determine whether a gift was 
not made, in fact, as consummated by the delivery.—Nelson v. Iver- 
son, 95 

When any portion of a charge requested is illegal, the court may 
cefuse the charge ia toto.—Long v. Rogers, 322 
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COURT, CHARGE OF—continvep. 
4. When the court below charges the jury that if they believe the evi- 


ou 


~2 


dence they must find for the plaiutiff, the defendant seeking to revise 
the charge must either show that there was conflicting evideuce be- 
fore the jury, aud that therefore the charge of the court invaded their 
province, or he must set out all the evidence in the record, that the Ap- 
pellate Court may be able to determine whether the charge is sus- 
tained or authorized by it.—-Gaines v. Harvin, 491 


. If the charge given by the court is legally correct, althcugh the jury, 


from the general terms in which it is expressed, may be misled in 
applying it to the particular facts, yet an objection to it cannot be 
sustained. The party objecting should ask a more specific charge 
--Ewing v. Sunford, 606 


. A charge is erroueous which asserts, that if the facts establish a 


want of probable cause malice is a necessary implication indepen- 
dent of the circumstances in proof. bb. 


. In assumpsit against defendant for goods furnished to his minor 


son, the facts beiug proved from which the law will presume the 


son's authority to bind his father by such contracts, aud no proof 


being offered to rebut this presumption, it is vot error for the court 
to charge the jury that if they believe the evidence they must find 
for the plaiutiff.--McKenzie v. Stevens, 694 


. When the bill of exceptions does not purport to set out all the evi- 


dence, the appellate court will presume, against the party executing, 
that an affirmative charge was sustained by the evidence.—-Joues v. 
Stewart, 701 
See Appe.Liate Court, 4, 7, 8. 


CRIMINAL LAW. 


Fi 


© 
- 


a+ 
-~ 


a 


Wheu an appeal is taken to the Circuit Court from the judgment of 
a Justice of the Peace by which a party is required to tind sureties 
to keep the peace, the Circuit Court is required to proceed with the 
examination de novo, aud may therefore refuse to look to the legal 
sufficiency of the warrautunder which the party was arrested.— 
Tomlin et als. v. The State, 9 


. The Circuit Court may render judgment for costs ou the appeal 


bond, against the securities of a party who has appealed from the 
order of a Justice of the Peace, requiring him to find sureties to keep 
the peace. Ib 


. A writ of error does not lie to revise the action of the Circuit Court 


in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace. Ib. 


. A witness who hus been examined in behalf of the State on the 


trial of an indictment against three defendants for grand larceny, to 
show acommon design aud coufederacy among them, may also 
testify to the sane facts on a subsequeuttrial of two of the defend- 
ants ou an indictment for obtaining money under false pretences, 
from the same person, ata different time and place.— The State v. 
Davis & Ferguson, 13 
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CRIMINAL LAW—continvuep. 
5. An indictment for larceny of “Bank notes,” eo nomine, which states 


their number, denomination and value, is sufficient.—The State v. 
Williams et als., id 


6. When the record contains no bill of exceptions, but only an agree- 
Ment purporting to have been made between the Solicitor and the 
counsel for the defendaut, that the bill of exceptions taken in anoth- 
er case should be regarded as having been taken in the case at bar, 
and the minute entry does not show that the agreement was ac- 
knowledged by the parties in the Circuit Couit, or made part of the 
record by an order of that court, the appellate court will reject the 
agreement.—Cobb v. The State, 18 

7. A verbal permission from the owner of a slave to sell “dry goods” 
to the slave, is too general and indefinite. The permission, whether 
verbal or in writing, should specify the articles to be sold. 

[ Darcan, C. J., dissenting, held that the term “dry goods” was-sufficient- 





ly definite ]—-Hurt v. The State, 1e 
8. An indictment for an assault with intent to murder, must state the 
facts which constitute the assault.— Trezler v. The State, 2) 


9. In an indictment for perjury. which charges the defendant with 
having takev a false oath to procure his discharge from eustody un- 
der a writof ca. sa.,an assigument which alleges that at the time 
When he took the oath, he had moneys whereby to satisty the debt 
for which he was arrested, is sufficient. —De Bernie v. The State, 23 

10. Au indictment for perjury is not vitiated because some of the as- 
siguments are bad, and proof of any one assigument that is good is 
sufficient. a7 

1!. The penalty of perjury as prescribed by the Act of 1839, [Clay’s 
Dig. p. 71. @4,] is changed by the subsequent Act of 1841, [Clay's 
Dig., p. 427, @ 2. ] bb 

12. Auindictmeut is defective which does not state the time when the 
offeuce was committed, aud a demurrer to it on that ground should 
be sustained.—Roberts v. The State, 526: 

13. A room in the second story of atwo-story house, which is accessi- 
ble ouly by meaus of a flight of steps leading up to it on the outside 
and which is used by one of the proprietors of the house as a sleep- 
ing apartment, the lower room Leing used by the proprietors for re- 
tailing spirituous liquors, is within the prohibition of the statute 
against gaming at auy store-house for retailing spirituous liquors, 01 
house or place where spirituous liquors are retailed or given away. — 


Johnson v. The State, KOT 
14. An indictment for playing cards “at a publie place” is sufficiently 
definite. —Roguemore v. State. 528 


15. A back room oceupied by the Register in Chancery as a bed-room. 
adjoiniug the front room, which was his office, and communicating 
with it by a door, is nota public place within the statute against ga- 
ming, it being shown that the house was surrounded in the rear by 
a high fence; that the playing took place at night, when the doors 
were locked andthe wiuduws closed; that the persons present. 
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CRIMINAL LAW —continvuep. 
about eight in number, came by invitation from the occupier of the 
room, aud that they entered through the back door, and not through 
the public office. Ib. 
16. Iu an indictment for camp-hunting, under the act of February 5. 
1846, (Pamphlet Acts, p. 134,) a count which only charges the 
defendants with having formed themselves into a company counsist- 
ing of more than five for the purpose of camp-hunting, is fatally de- 
fective.—Underwood et als. v. The State, 532 
17. A count which charges that the defendants. came into the county of 
Covington for the purpose of camp-hunting,. aud that they did camp- 
‘aunt therein, but does not allege that they hunted together, or in a 
company of more than five persons, is also fatally defective. db. 
18. The Act of February 5, 1846, does not prevent citizens of other 
counties from camp-hunting in the county of Covington, except in 
compauies consistivg of more than five persous. Ib. 
19. The Act of February 7, 1850, [Pamphlet Acts, 51,] renders it unne- 
cessary in a prosecution for trading with a slave to aver in the in- 
‘dictment, or to prove who was the master, owner or overseer of 
such slave, orto negative lis assent to such tradiug.— Hirschfelder v. 
The State, 534 
20. The Act of February 7, 1850, which dispenses with the necessity 
of certain avermeuts in an indictmentfor trading with a slave, is not 
uncoustitutional, db. 
21. Permission from the owner or master, to sell goods to his slave, not 
expressing the articles to be sold, is not such a consent as the statute 
requires, and furnishes no protection to the defendant. Ib. 
22. The City Court of Mobile has power to originate criminal proceed- 
ings at a special term.--Nugent v. The State, 540 
23. Au objection to the Grand Jury by which an indictment is found, 
can ouly be taken by plea in abatement. Ib. 
3. Au indictment which alleges “that J. N., late of said county, in and 
upon one H.5., (she, the said H. 8. then and there being a female 
child uuder the age of teu years.) feloniously did make au assault, 
and her, the said H. 8. then aud there fetouiously did. abuse in the at- 
tempt carnally kuow,” is fatally defective in not specifying with sud- 
ficient certainty and precision the person upon whom the attempt 
was committed. Ib. 
25. An indictmeut for an assault with intent to murder contained two 
counts. The judgment eutry recites that “the State moved that the 
defendant be tried on the first count in the indictment, and that the 
second count be postponed until the dirst is disposed of, to whicla 
there was no dissent by the defendant.” Ou the trial upon the first 
count, the jury found the defendaut “ guilty as charged in the bill of 
indictment,” and the solicitor afterwards entered a nolle prosequi to 
the second count. It was held, 
4. That the postponing of the second count until the first was dis- 
posed of, was an errorfor which the judgment of conviction must 
be reversed. 
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2. That the defeudant is not precluded from taking advantage of the 
error, by the recital in the judgmeut entry that he did not dissent 
from such.a course of proceeding. 

‘3. That if the defendant had conseuted to go to trial on one count 
only, yet the verdict being general, would be erroneous. 

4. That the appellate court will not say, that the defendant was not 
injured by the error, because a nolle prosequi was afterwards entered 
to the secoud count.—- Flanagan v. The State, 546 

26. An indictment for playing cards “ata public place” is good.— 
Flake v. The State, 551 
27. An infirmary is a public place within the statute against ga- 
ming. Ib. 
28. Inan indictment for permitting a gaming table to be exhibited and 
carried on in a house occupied by the defendant, it is not necessary 
to aver that the defeudant does not come within the proviso of the 





statute, (Clay’s Dig., 434, 3 16.)—Clark v. The State, 552 
29. When a new offence is created by statute, an indictment which de- 
scribes the offence in the language of the statute is sufficient. db. 


30. An indictment under the statute agains. permitting gaming tables 
to be exhibited, need not allege the name of the person by whom 
the table was exhibited, nor that his name was unknown. Ib. 

33. On the trialof an indictmen: for murder, the defendant cannot prove 
threats made by the deceased against him, without also proving that 
such threats came to his knowledge before the killing.--Powell v. 
The Siate, 577 

32. When a prisoner 1s committed for an assault with intent to kill aud 
murder, and it is shown that the person wounded is in danger of 
dying before the expiration of a year aud a day from the time the 
wound was inflicted, the prisoner is not entitled to bail, as a matter 
of right, because no indictment has beeu found against him although 
two terms of the court at which he might have been indicted have 
elapsed siuce his commitment, ualess it isalso shown that he would 
be eutitled to bail if death should ensue within the year and day.---- 
Ex parte Andrews § Wife, 582 

33. An affidavit made for the purpose of procuring the arrest of the 
party accused, which charges that “ the said S. has feloniously taken, 
stolen and carried away from the possession of C., where she was 
placed by affiant, a negro woman named Eliza. valued at $450, and 
that she is now in the possession of the said 8.” is sufficiently de- 
scriptive of an offence against the criminal laws of the couutry to 
justify the magistrate in causing the party accused to be appreheind- 
ed and brought before him.----Ewing v. Sanford, 605 


DAMAGES. 

1. In assessing the damages occasioned by the construction of a Rail- 
road to a person through wiiose lands the road passes, a witness 
cannot state his opinion, as to the amount of damages sustained.— 
Montgomery & West Point R. R. Company v. Varuer, 185 
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DAMAGES--conTINUED. 


2. When the purchaser of a slave sold at public auction pays the pur- 
chase money after he has been informed of the slave’s unsoundness 
and of facts which would constitute a fraud in the sale, he cannot 
afterwards recover damages in an action of deceit, on account otf 
such uusoundness.—Gilmer v. Ware, 252 

3. An action does not lie to recover damages for the malicious act ot 
the defendant in suing out an injunction against the plaintiff, until 
the injunction is finally disposed of, or until the suit in which it was 
sued out is terminated.-- Tatum § Smith v. Morris, 302 

4. An action of debt on an injunction bond cannot be maintained to 
recover damages ocvasioned by the suing out of the writ, unless the 
injunction was sued out vexatiously.—Garrett & Hill v. Logan, 344 

5. At action may be maintained on an injunction bond without a pre- 
vious action on the case to ascertain the damages occasioned by the 
vexatious suing out of the writ. Ib 

6. Counsel fees necessarily incurred, in the defence of an injunction 

suit, may be recovered in an action of debt on the bond, though they 

may uot be actually paid. Ib 

. Tne Judge of Probate has jurisdiction to grant writs of ad quod dam- 

num in those cases in which the Judge of the County Court had an- 

thority to grant them before the abolition of the County Court.-- 
Steia v. Burden. 716 
8. It seems, that the measure of damages in an action on a bond for ti- 


tles is the value of the land at the time of the breach.— Whiteside v. 
Jennings, 784 


DEBT, ACTION OF. 

1. Neither commissiouers who are appointed to make distribution ot 
an estate, nor the Orphans’ Court, have authority or jurisdiction to 
require one distributee to pay a sum of mouey to another, and such 
adecree, whether made by the commissiouers only, or confirmed by 
the Orphans’ Court, will not sustain au action of debt for the recov- 
ery of the mouey.—-Allen § Wife v. Raney § Wife, 68 

2. But if the parties adopted the divisiou, with its terms, as made by 
the commissioners, aud acted on it, or made distribution among 
themselves npob the same terms, they would be bouud by it. Ib 

3. In debt on bound, the breaches assigned, whether in the declaratiou 
or by a replication, must show that the plaintiff has a cause of ac- 
tiou.— Garrett § Hill v. Logan, 344 

4. An action of debt on au injunction bond cannot be maintaited to 
recover damages occasioned by the suing out of the writ, unless the 
injunction was sued out vexatiously. Ib. 

5. Au action may be maintained ou an injunction bond without a pre- 
vious action ou the vase to ascertain the damages occasioued by the 
vexatious suing out of the writ. Lb. 

6. Couusel fees necessarily incurred, in the defence of an injunction 
suit, may be recovered in an action on the bond, though they may 
‘not be actually paid. “Tb. 
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DEBT, ACTION OF--contInvEp. 

7. In an action of debt against a sheriff and his sureties, for a failure 
on the part of the sheriff to collect and pay over militia fines, the 
declaration must set forth the names of the persons against whom 
the fines were assessed, and the several amounts of the fines, as 
stated in the certificate of the President of the Court Martial.—Chap- 
man, Gov’r, &c. v. Weaver et als. 626 

8. When the official boud of a county treasurer is defective as a statu- 
tory bond, but good as a common law bond, suit can only be brought 
upon it in the name of the obligee.- Walson, use &c. v. Cantrell et als. 642 

9. An official bond of a county treasurer, the condition of which is in 
the precise words and form prescribed by the Act of 1839, (Clay’s 
Dig. 577, 3 11,) and refers specially to the act by virtue of which the 
boud was executed, and on which is endorsed the oath prescribed 
by the act, subscribed by the treasurer, is a good statutory bound, al- 
though it does not recite that the principal obligor is the county trea- 
surer, or that he was elected as such. Ib. 

10. In an action of debt against a county treasurer and his sureties on 
his official bond, a recovery can ouly be had for injuries necessarily 
affecting the rights of the party for whose use the suitis brought. Jb. 

11. In debt on bond, a demurrer will not lie toa whole count which 
assigns several breaches, some of which are gocd. Lb. 

12. An action of debt on a bond payable to the Governor for the time 
being and his successors iu office cannot be maintained in the uame 
of the obligee, as Governor, after he bas gone out of office, unless 
the suit is brought for the use of a third persou who may be respon- 
sible for the costs and entitled to the recovery.—Chaudron v. Fitzpat- 
rick, Gov'r, &c. 649 
See ConsTRUcTION, 2. 


DEBTOR AND CREDITOR. 

1. When a debtor becomes insolvent, and executes a deed of trust to 
secure certain of his creditors, a court of chancery will make a pro 
rata distribution of the proceeds among all the creditors who are pro- 
vided for, when the deed creates no preference amoung them.—Br. 
Bank at Mobile v. Robertson et als. 798 

2. Acreditor is entitled to the benefit of all pledges and securities which 
the principal debtor places in the hands of his surety to be applied 
io the payment of the debt. Ib. 


DEEDS--THEIR REGISTRATION, &c. 


1. An instrument founded on a valuable consideration, in form a deed 
executed by both parties, and as such capable of full effect, and 
manifestly intended to convey a beneficial iuterest to the grautee, to 
take eflect and be enjoyed in the grautor's life-time, must be regarded 
as a. deed, and not as a will.—- Thompson et als. v. Johnson, 59 

2. The same instrument cannot operate both asa deed and asa will. Jb. 

3. Au assignment of accounts to be created in future vests an equita- 
ble interest in the assignee, which will be protected in a court of 
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DEEDS—THEIR REGISTRATION, &c.--continvep. 
law, when sued upon in the name of the assignor for the use of the 
assignee, but not as against a debtor who withont notice of the as- 
signment has acquired a legal set-off.—Stewart v. Kirkland, 162 
4. When accounts to be created in future are conveyed by deed ot 
trust, together with certain other personal property, the registration 
of the deed is not constructive notice of the assignment of the accounts. 
To prevent a set-off against them, the defendant must be charged 
with actual notice of their assignment. Ib. 
5. The deed of a sheriff or marshal cannot be collaterally impeached 
on account of any irregularities in his proceedings, or in the process 
under which he sold the land.--Pollurd v. Cocke, 18s 
6. Ifa deed is not registered within the six months prescribed by the 
statute, nor untit after the rendition of a judgment against the ven- 
dor in favor of a creditor who had no notice of the deed, its subse- 
quent registration cannot relate back so as to defeat or postpone the 
lien of the judgment. Ib. 
7. The statute which requires the registration of deeds within six 
months after their execution, applies to the deeds of sheriffs and 
marshals. Ib. 
%. Fhe statute of frauds of this State does not apply to property brought 
into the State by a tenant for life holding under a deed or will exe- 
euted beyond the State, although the tenant for life and the remain- 
dermen resided in this State, at the: time of the execution of the deed, 
or probate of the will, and continue to reside here.--Turner v. Fen- 
ner et als. 355. 
9. A party whose title to land situated within the territory of Louisiana 
was complete by graut from the Crown of Spain while that power 
held dominion over the country, may successfully assert his title 
against any c'aimant under the Uuited States Government, if the 
grant has not been rendered inoperative as an instrumentof evidence 
by his failure to exhibit it for registration as required by the act of 
Congress.--Hail et als. v. Doe ex dem. Root, 378 
10. A title to land situate within the territory of Louisiana, derived 
from the Spanish Government, the written evidence of which was 
never presented to the United States Commissioners, nor recorded 
under any of the different acts of Congress, cannot be received is 
evidence against any grant derived from the United States. Ib. 
11. When the purchaser of land files a bill seeking to be relieved 
against the paymeut of a part of the purchase money on the ground 
of adeficieucy in the quantity of land, and does not allege in his 
bill that there was any fraud or mistake in the execution of the deed, 
er that any language not truly expressive of the contract had been 
inserted therein, or any part of the contract omitted, the deed of con- 
veyance must be taken as conclusive evidence of the terms of the 
coutract. —Frederick v. Youngblood, 680 
12. The words, “be the same more or less,” when used in a deed in 
stating the quantity of land conveyed by it, mean that the parties 
shail run the risk of gain or loss, and that if the quantity prove greater 
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DEEDS---THEIR REGISTRATION, &c.—continvep. 
or less than that stated, they shall nevertheless abide by their bar- 
gain. Ib. 

13. The statutes of this State requiring the registration of mortgagee, 
deeds of trust, &c. on personal property, do not apply to vessels for 
the navigation of the ocean. The evidence of title in them is to- be 
looked for in their ship papers and registration according to the acts 
of Cougress.--Fontaine § Dent v. Beers & Smith, 723 

14. A deed of mortgage may properly be admitted of record, on proof 
by the subscribing witness: that he saw the same signed, sealed and 
delivered on the fourth day after its date. When it is not shown that 
any fraud was intended, nor that any injury was done, or attempted. 
by the wrong date, the probate will be held a substantiat compliance 
with the statute, although it does not strictly accord with the form 
prescribed by it.—Harbinson et als v. Harrell et als. 753 


DETINUE. 

1. Detinue may be maintained for the recovery of a slave who at the 
commencement of the suit was in the possession of a third person 
on hire, it not being shown that the hiring is of such a nature as 
would prevent the defendant from resuming the possession at plea- 
sure.—Gaines v. Hlarvin, 491 

DIVORCE. 

1. A divorce will not be granted for cruel, barbarous and inhuman 
treatment, unless there has been either actual violence committed, 
attended with danger to life, limb or health, or a reasonable appre- 
hension of such violeuace.—Hughes v. Hughes, 307 

2. Proof that the defendant was habitually intoxicated, that when 
drunk, he was a quarrelsome, turbuleut, dangerous man, that he had 
used profaue and abusive language towards his wife, threatening 
to inflict personal violence upon her, that he had endeavored to exe- 
cute his threats by chasing her through the house and yard, and at- 
tempting to strike her with achair, and that he had on one occasion 
inflicted personal violence upon her by kicking her, establishes a 
case of legal cruelty, sufficient to entitle the wife to adivorce. Ib. 

3. A bill which charges the defendant's habitual intoxication, and his 
violence resulting therefrom as evidenced by his threats and abuse, 
“that he used the most gross and abusive language toward com- 
plainant, cursing her, and compelling her through fear of bis vio- 
jence to seek safety in quitting his presence, that he made threats of 
persoual violence, such as would eudanger her personal safety, as 
well as her life and limbs,” and specifies particular instances of his 
misconduct, substantially alleges sufficient to entitle the complain- 
ant to the relief prayed, and puts the defendant in possession of the 
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charges to be proved against him. Ib. 
4. Acts of cruelty committed after a reconciliation revive the former 
cruelty, condonation being always conditional. la. 


oy | 


. ln suits for divorce, a sworn answer denying the allegations of the 
bill does not impose upon the complainant the necessity of estal)- 
Kshing her case by two witnesses, or one witness with corroborating 
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DIVORCE---conTINUED. 
circumstances. The statute [Clay’s Dig. 170, 3 6,] merely contem: 
plates a formal denial of the allegations of the bill, and does not re- 
quite a sworn answer. I. 
6. A bill for a divorce a vinowlo matrimonii, which alleges cruelty, aban- 
doument and adultery on the part of the defendant, is not multifari- 
ous.— Quarles v. Quarles, 363 
7. When a divorce a vincula matrimonii is decreed in favor of the wife, 
it is error to decree alimouy to her, instead of a division of the es- 
tate between the parties, (Clay’s Dig. 179, 3 8.) Ib. 
8. A proposal made by the wife, but rejected by the husband, to return 
to his house, from which she has been driven by his cruel treatment, 
cannot be coustrued into a coudonation of his cruelty. Tb. 
9. The law of the place of the parties’ actual domicil must govern in 
all questions of divorce, without regard to the law of the place where 
the marriage was celebrated.—Harrison v. Harrison et als. 499 
10. A decree of divorce regularly reudered by the proper tribunal in this 
State is not invalid because the laws of the State in which the mar- 
riage was celebrated do not allow a divorce a vinculo matrimonii. Ib. 
11. A decree of divorce against a non-resident defendant, upon whom 
service has been perfected by publication iu the manner prescribed 
by the statute, is equally as obligatory upon the defendant as if he 
had been personally served with process, or had appeared and an- 
swered the bill. Ib. 
12. When a wife abandons her husband in this State and removes to 
another State, and after the expiration of three years he files a bill 
agaiust her for divorce, he may proceed against her as an absent de- 
fendant, although she has not resided in this State during the three 
years. Thedesertion with intention of abandoumeut, which is the 
cause of complaint, having originated here, it is immaterial where 
the defendant resides during the three years subsequent thereto. Ib. 
13. A decree of divorce does not become ineffectual because the act of 
the Legislature coufirming it is not passed at the first General Assem- 
bly of the State held after its rendition. Ib. 
14. Nor will the decree be pronounced fraudulent in a subsequent pro- 
ceeding in which it is collaterally attacked, on account of a misno- 
mer of the defeudaut in the insertion of a letter as the initial of a 
middle name, the description being otherwise sufficieutly accurate, 
and there being no aliegatious in the pleadings of such subsequent 
suit that she was not known or called by such name. Lb. 
15. Nor will the decree be considered void for fraud wheu collaterally 
impeached, because the bill omitted to state a fact which would have 


been a bar to the relief sought. lb. 
16. Adultery committed by the wife when insane is no ground for a di- 

vorce on the application of the husband.--Wray v. Wray, 522 
DOWER. 


1. Ifa widow, before her dower is allotted to her, convey her interest 
in the lands of her deceased husband, the heir at law may recover 
in ejectment against her alienee.--Wallace v. Hall's Hevrs, 367 
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/EJECTMENT. 

1. When both plaintiff and defendant in an action of ejectment claim 
under purchases at sheriff’s sales under executions against the same 
person, the plaintiff is not bound to prove the nature or quality of 
that person's title; it is sufficient if he can establish it in himself.-- 
Pollard v. Cocke, 188 

2. One who is in the possession of land before the rendition of a judg-' 
ment under which it is afterwards sold, may protect himself against 
the purchaser at ihe sheriff’s sale, by showing his own possession 
and an unregistered deed executed by the judgment debtor prior to 
the rendition of the judgment, although he does not connect himself 
in any manner with the deed, nor show that he claims under it.—- 
Strickland v. Nance, 233 

3. Ifa widow, before her dower is allotted to her, convey her interest 
in the lands of her deceased husband, the heir at law may recover 
in ejectment against her alienee.--Wallace v. Hall's Heirs, 367 


4. A party whose title to land situated within the territory of Louisiana 
was complete by grant from the Crown of Spain while that power 
held dominion over the country, may successfully assert his title 
against any c.aimant under the United States Government, if the 
grant has not been rendered inoperative as an instrument of evidence 


by his failure to exhibit it for registration as required by the act of 
Congress.—-Hall et als. v. Doe ex dem. Root, 378 
5. In respect to incomplete titles, ifa claim was such as would have 
bound the conscience of the former sovereign to perfect the title, and 
furnish the evidence necessary to support and maintain it, the Uni- 
ted States Government having acquired the territory would take it 
charged with the duty of carrying out in good faith the obligation of 
the previous Government existing at the time of the cession. ib. 
-6. But when an incomplete title is periected either by act of Congress 
or by patent, the United States, and not the previous Government, 
must be regarded as the source of title. ib 
7. When a party claiming land in the ceded territory is obliged to ap- 
peal to the political power of the United States Government in order 
to perfect hie title, or to obtain the evidence of title, that Government 
has a riglit to prescribe the terms or conditions upon which such 
confirmation or recognition will be made; provided those terms or 
conditions are not inconsistent with the performance of the duties 
and the faithful discharge of the obligations imposed upon it by the 
trausfer of the ceded territory. Ib. 
8. When two claims to the same land are confirmed by the United 
States Government, the parties are remitted to their rights derived 
from the former Government, the effect of the confirmation being to 
place each party in equali jure, so far as the action of the Govern- 
ment is concerned. 1). 
9. A title to land situate within the territory of Louisiana, derived from 
the Spanish Government, the written evidence of which was never 
presented to the United States Commissioners, nor recorded under 
any of the differentacts of Congress, cannot be received in evidence 
against any grant derived from the United States. Lb, 
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10. But the unrecorded evidence of such title, and the mesne convey- 
ances connecting the defendant therewith, would be admissible to 
show an adverse possession under color of title, so-as to protect the 
party in possession under the statute of limitations. Ib 

11. A claim founded on an alleged Spanish grant, (the written evidence 
of which grant has been lost by ti.ne- or accident,) which has never 
been confirmed by act of Congress, cannot defeat an action of eject- 
ment, by one whose claim, founded on a Spanish concession, was 
presented to the United States Commissioner, reported for confirma- 
tion by him, confirmed by the act of Congress of 1822, located and 
surveyed under the warraut of the Register and Receiver, and con- 
summated by patent from the United States. Ib 

12. A claim to land within the Territory of Louisiana, which the Com- 
missioner reports to Congress as having been formerly inhabited and 
cultivated, but does not say that such inhabitation and cultivation 
was under the Spanish Government, cannot be considered as having 


been recommended by him for confirmation.-- Jb. 379: 


13. A plaintiff shows a sufficient title to maintain an action of eject- 
ment, by showing that the original claim upon which his title is 
founded was preseuted to the United States Commissioner, reported 
by him for confirmation, confirmed by the act of Congress of 1822. 
located and surveyed under the warrant of the Register and Receiver, 
and consummated by patent from the United States Government. Jb 

14. When a claimant of lands situated within the Territory of Louisi- 
ana has appeared before the commissioner appointed under the au- 
thority of the Act of Cougress of April 12, 1812, and presented his pe- 
tition claiming title by grant from the Spanish Government, but pro- 
duced no written evidence of title, the petition alleging thatthe same 
had been lost or carried away by the Spanish authorities, and the 
commissioner reports favorably to his claim, which is afterwards 
confirmed by the Act of Congress of May 8, 1822, the title of the 
claimant is founded upon the report of the commissioner and the Act 
of Cungress confirmatory thereof, and not upon any sgpposed Span- 
ish graut.—Doe ex dem. Chastang v. Dill, 42) 

15. When the plaintiff in ejectmeut proves that the ancestor of his les- 
sors appeared before the United States commissioner and presented 
his claim to certain lands within the Territory of Louisiana, embrac- 
ing the lauds in controversy, that the commissioner reported favora- 
bly to his claim, that it was afterwards confirmed by the Act of Con- 
gress of May 8, 1822, and that the register and receiver, under the 
authority of the act, afterwards issued a certificate of confirmation 
to him, he shows sufficient evidence of a Jegal title to support the 
action of ejectment. 

'G. Under the statutes and rules of court regulating the action of eject- 
ment in this State, a plaintiff may proceed for his costs and dama- 
zes, after the premises have been recovered against him by an ad- 
versary plaintiff in another suit; consequently a plea puis darrein 
continuance of a recovery by a stranger is demurrable, if pleaded to 
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EJECTMENT—contTinvep. 
the whole action, because it is no defence to the recovery of dama- 
ges.—-Doe ex dem. Kennedy v. Hulman & Howard, 734 

17. But a plea of a recovery by a stranger puis darrein continuance is no 
bar to a recovery of the premises; for the defendant, if not estopped 
from denying the plaintiff's title by some peculiar relation existing 
between them, may protect himself against a recovery by showing 
a superior outstanding title in a stranger; and if the plaintiff’s title is 
superior, he ought not to be prevented from recovering against the 
defendant by reason of a recovery of the premises by ane who would 
in turn become liable to him for damages upon entering into pos- 
session. Ib. 


ELECTION, 
1. The mere recovery of a judgment against one of several joint tres- 
passers will not preclude the plaintiff from proceeding to judgment 


against the others.—Blann v. Crocheron, 647 
2. Whether suing out execution on his judgment will be a bar to a sub- 
subsequent suit against the others--Quere ? Ib. 


3. Those who will be entitled to the money arising from the sale of 
property may, if they are capable of making an election, elect to take 
the property itself in lieu of the money.—Broome et als. vy. Curry's 
Adm’rs, 805 


ERROR. 

t. A writ of error does not lie to revise the action of the Circuit Court 
in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace.— Tomlin 
et als. v. The State, 9 

2. Ifa writ issue against three defendants, which is served upon two 
of them only, and an alias is issued and served upon all, it is errone- 
ous to render judgment by default against all of them, at the term to 
which the alias writ 1s returnable.-Griffin, Rayfield §Griffin v. Wilson, 27 

3. In such case, a writ of error is properly sued out in the name of all 
the defeudangs, and all may join in the assignment of errors. Ib. 

4. The plaintiff in error, by showing a verdict for the defendant upon 
insufficient pleas, shows au error prima facie prejudicial to him, and 
it is the duty of the defendant to make the record affirmatively show 
that no injury resulted from the error, if such was the case.--Kirksey, 
trustee, &c. v. Dubose, 44 

5. The appellate court will not reverse on account of an error, when 
the record clearly shows that no injury resulted from it to the plain- 
tiff in error. 

(Cutton, J., dissenting, held that the appellate court should reverse ini 
favor of a party, against whom the court below has improperly over- 
raled a demurrer to the declaration, although it may appear from the 
evideuce set out in the record, that the plaintiff was entitled to re- 
cover under counts which are unobjectionable.)—Smith § Garey v. 


Awbrey, 6% 
é. When the interest of an absent defendant is affected by the decree, 
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and he has not been personally served with process of subpana with- 
in this State, nor voluntarily submitted to the jurisdiction of the court, 
it is erroneous to render a final decree without the bond required by 
the act of 1805.—(Clay’s Dig. 353, 3 45.)--Beavers et als. v. Davis, 82 
. It is erroneous to render judgment by default, before a declaration 
has been filed.---Amason v. Nash et al. 104 
. Ina proceeding under the statute before the Orphans’ Court, to com- 
pel the administrator of a deceased vendor to make title to land, 
which had been sold by the deceased. and for which he had executed 
his title-bond, the administrator is the ouly indispensable party defend- 
ant to the petition, and he may sue out a writ of error alone to re- 
verse a decree rendered against him.---Prince, adm’r, v. Bates, 105 
9. A mistake in the given name of a party against whom a decree has 
been rendered, wheu the true name appears in the record, is a cleri- 
cal misprision, and will be corrected in the appellate court, at the 
cost of the plaintiff in error.---McBroom’s Adm’rs v. McBroom’sCred’s, 173 
10, When a cause has been transferred to the Circuit Court, under the 
Act of February 11, 1850, (Pamphlet Acts, p. 34,) after the appear- 
ance term of the County Court, it is not erroneous to enter judgment 
by default at the first succeeding term of the Circuit Court.---Falk § 
Rosenthal v. Reese, use §c. 240 
i1. The omission of an indispensable party is an error for which a de- 
cree may be reversed, although the objection is taken for the first 
time in the appellate court.---Gould v. Hayes et al. 439 
12. The refusal of a Judge of Probate to admit a person claiming to be 
a creditor of an insolvent estate, to renew the litigation after a final 
judgment rejecting his claim, is not such a judgment as will author- 
ize a writ of error.---Saltmarsh v. Bird, Adm’r, 665 
i3. When the judge, by cousent of the parties, is substituted in lieu of 
a jury to try the facts of a case, his decision cannot be revised by the 
appellate court.--Barnes v. The Mayor § Alder. of Mobile, 707 
14. In an admiralty proceeding by libel against a steamboat, after the 
vessel has been sold under an order of court, and the proceeds of the 
sale brought into court for distribution, the retusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error.---Stew- 
art George v. Saunders et als. 744 
15. When the petition, upon which a sale of lands belonging to a de- 
cedent was decreed by the Orphans’ Court, is lost, and the record 
shows that the grounds upon which the sale was decreed were, that 
the estate was solvent, and that it would be of infinite benefit to the 
heirs to sell the land, a petition alleging the additional ground that 
the land could not be equally, fairly and beneficially divided among 
the heirs at law, cannot be substituted for that which is lost.---Bis/i- 
op’s Heirs v. Hampton, 792 
16. The order of the Orphans’ Court, allowing the substitution of the 
petition in such a case, is such a final judgment or decree as will 
support a writ of error. It. 
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17. The parties tothe motion in the court below are the proper parties 
to the writ of error, the plaintiff being one who claims under the pur- 
chaser at the sale, and the defendants the heirs at law of the dece- 
dent. db 


See AprettaTe Court, 4, 7, 8, 9, 10. 


ESTATES OF DECEASED PERSONS. 
1. Neither commissioners who are appointed to make distribution of 
an estate, nor the Orphans’ Court, have authority or jurisdiction to 
require one distributee to pay a sum of money to another, and sucli 
a decree, whether made by the commissiouers only, or confirmed by 
the Orphans’ Court, will not sustain an action of debt for the recov- 
ery of the money.—Allen § Wife v. Raney § Wife, 68 
2. But if the parties adopted the division, with its terms, as made by 
the commissioners, and acted on it, or made distribution among 
themselves upon the samesterms, they would be bound by it. Ib. 
3. When the settlement of an insolvent estate is pending in the Chan- 
cery Court, and a final decree has been rendered in favor of the cred- 
itors against the administrators, and a balance is found inthe hands 
of the administrators after satisfying all claims against the estate, a 
distributee of the estate may propound his interest to the court by 
petition, praying to be made a party to the cause, aud for a decree 
against the administrators in his favor, for his distributive share of 
the balance in their hands to be distributed.---Purdom §& McBroom, 
Adm'rs, v. McBroom, 110 
4. But it is erroneous to render a final decree, in such a case, in favor 
of a distributee, against the administrators, without giving them no- 
tice of the filing of the petition, and thus allowing them an oppor- 
tunity to contest the petitioner’s claim.---Jb. 111 
When a sale of real estate is ordered by the Orphans’ Court on the 
petition of an administrator, under the Act of 1422 (Clay’s Digest, 
224-5,) the commissioners who are appointed to make the sale have 
no power to execute a conveyance to the purchaser, until a final de- 
cree has been rendered confirming their report of the sale, and direct- 
ing them to convey title to the purchaser; and their deed without 
such final decree does not divest the title of the heirs at law.--- Wai- 
lace v. Hall's Heirs, 367 
6. Prior to the Act of 1846 a suit might be maintained by the distribu- 
tees of an estate against the executor after his removal from office, 
to make him account for the assets that had come to his hands.— 
Gould v. Hayes et al. 438 
. The distributees or next of kin can maintain no suit either at law or 
in equity, for the mere purpose of distribution, until letters of admin- 
istration have been granted on the estate of the decedent.-- Gardner 
etal. v. Gantt et al. 668 
8. A bond for titles, execnted by commissioners who are appointed by 
the Orphans’ Court to sell the real estate belonging to a decedeur, 
conditioned that the commissioners shall make or cause to be made 
to the obligee a fee simple title to the land, is binding upon the obli- 
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gors personally, when they exceed their authority and fail to bind 
the decedent’s estate.— Whiteside v. Jennings, 784 
See Partnersuip, 1, 2, 3, 4, 5. 

ESTOPPEL. 


1. Admissions which have been acted on by others are conclusive 
against the party makiug them, in all cases between him and the 
person whose conduct he has influenced. It is immaterial whether 
the admission be true or false, whether expressly mae or only to be 
inferred from the conduct of the party, it being the fact that another 
person has been misled by it, that renders it conclusive.---McCravey, 


Evr, v. Remson, 430 
2. A person claiming title under one who is estopped is also bound by 
the estoppel, uuless it is frauduleut.---Jb. 431 


3. When the complainaut’s conduct haggnot been the basis of the acts 
of the person through whom the defendant claims, and his silence 
has not misled any oue, he will not be held to have forfeited his equi- 


table rights by the mere failure or omission to assert them.---Brewer 
v. Brewer & Logan, 482 


EVIDENCE. 

1. A witness who has been examined in behalf of the State on the 
trial of an indictment against three defendants for grand larceny, to 
show a common design and confederacy among them, may also 
testify to the same facts on a subsequenttrial of two of the defend- 
ants on an indictment for obtaining money under false pretences. 
from the same person, ata different time and place.— The State v. 
Davis & Ferguson, 13 

2. A witness who deposes to the declarations or admissions ofa party, 
must give the precise language used by him, if he can, or at least 
the substance of what he said.—Dennis § Strickland v. Chapman, 
Governor, §c., 29 

3. The admissions of an officer are not evidence against his securities, 
unless they are made while in the performance of some official act 
or duty, connected with the transaction, out of which the breach of 
the condition of his bond is alleged to have arisen. Ib. 

4. The declaration of a party while in possession of a slave, “that she 
was his negro, and that he intended to keep her,” is admissible in 
evidence, as part of the res gesta, to prove the character of his posses- 
sion.— Nelson v. Iverson, 95 

5. The statement of a witness, that a person was in the habit of exer- 
cising coutrol over a slave, is admissible. If the expression is ob- 
jectionable, as being too general and indefinite, the opposite party 
should require an explanation of it from the witness. Ib. 

6. The declarations of the mother of an infant, while she has the pos- 
session of a slave, which she holds as guardian or bailee for her 
infant sen, cannot be received in evidence to defeat his rights. Yet 
if she claims the slave as his property, asserting his title iu an open 
notorious manner, as adverse to the claim of every one else, it woul: 
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EVIDENCE—conTINnvueEp. 
be admissible to prove, by her acts and declarations contemporane- 
ous with her possession and tending to show its character, that she 
held the slave as the property of another, and notforherson lb. 


7. In assessing the damages occasioned by the construction of a Rail- 


road to a person through whose lands the road passes, a witness 
cannot state his opinion, as to the amount of damages sustained.— 
Montgomery & West Poiat R. R. Company v. Varner, 185 
8. Parol evidence is admissible to show that a written instrument is 
altogether void, or that it never had any binding efficacy, or that the 


consideration has failed either in whole or in part.—Corbin v. Sis- 
trunk, 203 


9. Parol evidence is inadmissible to prove an execution, unless iis 
loss or destruction is fist proved, or its abseuce accounted for, or 2 
transcript of the record containing it produced.—Smelser v. Diane, 245 

10. When issue is taken upon the facts stated in a petition for a super- 
sedeus, neither the affidavits of the parties nor the depositions of in- 
competeut witnesses are admissible.--Bower et al v. Saltmarsh, 274 

11. A memorandum made by a justice of the peace at the time of the 
trial of a prosecution before him, showing the judgment which he 
rendered iu the cause, is admissible evidence in a subsequent action 
instituted by the defeudant against the prosecutor, to show the ter- 
minatiou of the prosecution.—Long v. Rogers, 321 

12. When the evidence which is objected to by the plaintiff in error is 
not set outin the bill of exceptions, the appellate court will presume 


in favor of the correctness of the judgmeut that the evidence was ad- 
missible.—Jb., 322 


13. The record of the chancery suit in which the injunction was sued 
out is admissible, but not couclusive evidence, as tu the vexatious 
suing out of the writ.—Garrett & Hill v. Logan, 344 

i4. The rule is inflexible, that if a written instrument is perfect and com- 
plete of itself, parol evidence canuot be received to add another term 
to it ur to chauge its legal! effect.— West § West v. Kelly's Ex'rs, 353 

15. If it is apparent, however, that the written instrument contains bui 
a part of the agreement entered into by the parties, then parol proof 
may be received to prove the eutire contract. Ib. 

16. But the parts of the agreemeut proposed to be proved by parol must 
not be inconsistent with, or repugnant to the intention of the parties 
as shown by the written instrument. lb. 

17. Inassumpsit on a promissory note purporting to be given for pro- 
fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note shouid 
not be paid unless the payees were successful in the suit for the 


bringing of which it was given. Lb. 
18. The court is not hound to separate legal from illegal evidence when 
both are offered together, but the whole may be rejected. lb. 


19. Atitle to land situate within tke territory of Louisiana, derived 
from the Spanish Government, the written evidence of which was 
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never presented to the United States Commissioners, nor recorded 
under any of the different acts of Congress, cannot be received in 
evidence against any grant derived from the United States.—Hall et 
als. v. Doe exdem. Root, 378 

20. But the unrecorded evidence of suchtitle, and the mesne convey- 
ances connecting the defendant therewith, would be admissible to 
show an adverse possession under color of title,so as to protect the 


party in possession under the statute of limitations. Ib: 
21. A record is not evidence of any fact which can only be inferred 
from it by argument.— McCravey, Ex’r. v. Remson, 430 


22. Declarations or admissions against the interest of the party making 
them, that he holds as tenant or trustee for another, are admissible 
against him and those who succeed to his rights or estate.— Brewer 
Vv. Brewer § Logan, 481 

23. In an action for maliciously suing out an attachment, evidence that 
another attachment against the plaintiff was in the hands of the sher- 
iff and was levied on the same property at the same time that the 
defendant’s was levied; is inadmissible for the defendant.— Yar- 
brough v. Hudson, 653 

24. But the defendant may prove the issuance of another attachment 
and uotice thereof to himself previous to the issuance of his own at- 
tachment, as tending to rebut the presumption of. malice. Ib. 

25. A deed of trust executed by the plaintiff prior to the issuance of 
the attachment is admissible evidence for the defendant in such an 
action ; and also any proof tending to show that it was fraudulent ; 
or that it was part of a plan to enable the plaintiff to dispose of his 
property fraudulently ; or that he was in embarrassed circumstances 
at the time of its execution; or that the property conveyed by it 


was subsequently run off by the beneficiary to another State Ib. 
25. The contents of a bill of sale cannot be proved by parol until the 
instrument itself is produced, or its absence aecounted for. Ib. 


27. The authority of the son to bind his father by the purchase of goods 
beng established, the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at 
the time of the purchase and constituting a part of the res gesta.---- 
McKenzie v. Stevens, 691 

28. On a demurrer to evidence the court must assume as true every fact 
which a jury could, with any propriety according to the evidence, 
find to be true.— Holman v. Whiting, 703 

29. A bill of exchange drawn by “ Ebenezer Hearn” may be given in 
evidence under a declaration on a bill alleged to have been drawn 
by “Ebenezer Hearne.”---Coster, Robinson §& Co. v. Thomason, use, 
§c., 717 


30. A statement by a witness “ that the habits of business and intimacy 
between himself and the defendant were such that witness had no 
doubt if said defendant had received notice of protest of said bill, it 
would at once have been communicated to witness,” is inadmissible 
evidence for the defendant in a suit on the bill, being a mere expres- 
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sion of opinion, and notthe statement of a'fact within the know!- 
edge of the witness. Ib. 
31. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the endorsers,” is not, of itself, 
sufficient to charge an endorser with notice. db. 
32. The declarations of ore who is in possession of property either rea! 
or personal, explanatory of his possession, ate admissible evidence 
as part of the res geste.—Fontaine & Dent v. Beers & Smith, 722 
33. When evidence, a a part of which is legal, is objected to as a whole, 
the court is not bound to separate the legal from the illegal part ot 
it, but the motion to exclude may be refused. It. 
34. On the trial of the right of property in a vessel, on which an at- 
tachment had been levied, and a claim interposed under the statute, 
the plaintiffs may prove directions given to the captain of the vesse! 
by the defendant in attachment, before the levy, under which the for- 
mer acted. Ib. 
35. But directions given to the captain by the defendant subsequent to 
the levy and interposition of the claim are irrelevant ard inadmissi- 
sible. Ib. 
36. Whether such subsequent directions would be irrelevant, wher: 
offered in connection with proof that the claimants held a lien merely 
for their indemnity, which lien had beén discharged by the defend- 
ant after the claim had beei) interposed. Quere? bb. 
37. The declarations or admissions of the defendant, made while in 
possession of the brig before the levy, in disparagemeut of his title 
or interest, are admissible evidence. L' 
38. When the parties proceed to trial upon an issue whether “the brig 
levied on was, at the date of thelevv, subject to the attachment,” a 
bill of sale bearing date after the levy i is prima facie irrelevant, as be- 
ing outside of the issue. I 


EXCEPTIONS, BILL OF. 
1. When the record contains no bill of exceptions, but only an agree- 
ment purporting to have been made between the Solicitor and the 
counsel for the defendant, that the bill of exceptions taken in anoth- 
er case should be regarded as having been taken in the case at bag, 
and the minute entry does not show that the agreement was ac- 
knowledged by the parties in the Circuit Cowt, or made part of the 
record by an order of that court, the appellate court will reject the 
agreement.—Cobb v. The State, is 
When the court refuses to give a charge requested, the party wish- 
ing to revise such refusal, must set out in the bill of exceptions so 
much of the evidence as will show that the charge requested was 
pertinent to the evidence, and was not abstract.—Leverett’s Heirs v 
Carlisle, Ez’r., 8y 
3. When the bill of exceptions states that -the defendant then read a 
transcript in the words and figures following,” but the transcript is 
not set out, and the clerk certifies that it is noton file in his office 
a transcript which is afterwards sent up on certiorari; and which: 
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EXCEPTIONS, BILL OF—contTinugEp. 
cannot be identified by any reference to it in the original record, 
must be rejected as forming no part of the bill of exceptions.---Br. 
Bank at Decatur v. Moseley, 222 
4. When the court below charges the jury that if they believe the evi- 
dence they must find for the plaiutiff, the defendant seeking to revise 
the charge must either show that there was conflicting evidence be- 
fore the jury, aud that therefore the charge of the court invaded their 
province, or he must set out all the evidence in the record, that the Ap- 
pellate Court may be able to determine wheiher the charge is sus- 
tained or authorized by it.—-Gaines v. Harvin, 491 
5. A recital in the bill of exceptions that the defendant offered evidence 
to which “the plaintiff objected, but his objectiou was overruled aad 
plaintiff excepted,” sufficiently shows that the evidence was actually 
given to the jury.--- Yarbrough v. Hudson, 653 
. When the bill of exceptions does not purport to set out all the evi- 
dence, the appellate cuurt will presume, against the party except- 
ing, that an affirmative charge was sustained by the evidence.--- 
Jones v. Stewart, 701 


EXECUTION, WRIT OF. 

1. A constable who has levied executions on personal property. while 
they are in force, may sell after the return day of the writs; and his 
receipt of the money upon asale, and a failure to pay it over accord- 
ing to law, will subject his securities to liability therefor.—-Dennis & 
Strickland v. Chapman, Gov'r, &c. 29 

2. When an execution has been levied on property and bond given to 
try the right thereto in conformity with the statute, a secoud levy 
under a junior execution cannot be made on the same property be- 


S 


fore the claim is disposed of.---McLemore, Adm’r, v. Benbow, 76 
3. in such case, the court will on motion set aside the second levy, 
even before the return of the execution. Tb. 


4: The Act of 1848, (Pamphlet Acts, p. 95,) repeals the Act of 1845, 
(Pamplilet Acts, p. 62,) in reference to motions against officers for 
failing to return executions, and three days notice of the motion 
must now be given before judgment can be rendered against the 

fficers for such default.--Huggins et al. v. Powell, 129 
. The Act of 1848 authorizes a judgment against an officer for failing 


to return an execution, of only tweuty per cent. on the amount of 
the execution. Ib. 


6. An execution which is issued by a Justice of the Peace, after the 
lapse of ten years from the issuance of the last previous execution. 
is not sufficiently regular to authorize a sale of the land on which 
it may be levied for want of personal property.—Brown v. Higgi.- 
bottom, use §c. 207 

7. Parol evidence is inadmissible to prove an execution, unless its 
loss or destruction is first proved, or its absence accounted for, or a 
transcript of the record containiug it produced.--Smelser v. Drane, 245 

8. Husband and wife conveyed certain personal property to a trustee, 
in trust for themselves during their joint lives, and then for the sur- 
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EXECUTION, WRIT OF—continvep. 
vivor of them during his or her life, after the death of the survivor 
for L. during his life, and then for his next of kin. The husband af- 
terwards conveyed his entire interest in the property to L., who al- 
terwards conveyed his entire interest to the trustee, “to and for the 
only use and benefit” of the wife--Held, 
That the husband had no such interest in the property, as could be 
sold under execution against him.—Cuthbert v. Wolfe, 374 
9. The Circuit Cour: lias jurisdiction to render judgment under the act 
of 1840, against an officer for a failure to return an execution to the 
Supreme Court, although the amount of the judgment may be less 
than fifty dollars.—Huggins v. Ball, Clerk, §c. 587 
10. An equitable title to land cannot be sold under execution at law, 
but resort must be had to a court of equity.— Wilson v. Beard, 629 
11. The interest of the mortgagor, while in possession of the property 
before the law duy has arrived, is subject to levy; but when the 
mortgagee becomes entitled to the possession, upon default being 
made, he may claim the property, aud terminate the sheriff's pos- 
session.—Fontaine § Dent v. Beers § Smith, 723 
12. But ifthe mortgagor discharges the lien by paying the mortgage 
debt before the trial of the claim suit, the assertion of his intervening 
claim by the mortgagee cannot prevent a condemnation of the pro- 
perty. Ib. 
13. When the mortgagor of personal property remains in the actual 
possession of the property before the law day, his entire interest therein, 
consisting of the usulruct of the property until the law day and the 
equity of redemption, may be sold under execution at law against 
himn.—Harbinson et als v. Harrell et als. 753 


EXECUTORS AND ADMINISTRATORS. 

1. An administrator who has paid money through mistake, to the ad- 
ministrator de bonis non Who succeeds him, cannot recover it in as- 
sumpsit from a successive administrator de bonis non.— Weeks v. 
Love, adm’r, 25 

2. When the testator is bound to protect his executor. or administrator, 
from all liability on a note, the executor, or administrator will be 
allowed to retain, out of the assets which come into his hands, the 
amount which he has paid on the note.— Milam, adm’r, v. Ragland, 85 

3. When a testator a short time before his death, in the preseuce of his 
executor, or administrator, hands money to a third person to be ta- 
ken care of, and at his death there is no mouey on hand, it is the 
duty of the executor or administrator to show what has become of 
it, and in the absence of any explanation on his part, he will be 
charged with the amount, on final settlement. Ib. 

1, An administrator is chargeable on final settlement with money re- 
ceived by him after his removal from office, from an attorney who 
had collected it cn debts of the estate, which had been placed in his 
hands for collection by the administrator before his removal.—S/oan 
v. McKinney, adm’r, 115 

5. When an administrator acquires real estates by purchase from the 
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EXECUTORS AND ADMINISTRATORS--contrnvep. 
heirs of his intestate, it cannot be regarded in a court of law as as- 
sets in his hands.—Coster v. Brack, adm’r, 210 
6. A decree of the Orphans’ Court against an administrator, in favor 
of the distributees,; is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees.—Lamkin et al. v. 
Heyer et al. 228 
7. When a plaintiff styles himself executor or administrator, and de- 
clares on a note payable to himself in that capacity, but the declara- 
tion does not aver that the note is assets of the estate, the words 
executor, &c., are a mere descriptio persone, and on the death of the 
plaintiff the suit is properly revived in the name of his personal 
representative.— Arrington v. Hair, adm’r, 243 
8. Guardians, executors and administrators, who enter into a joint 
bond for the faithful performance of their duties, are liable for the 
acts and defaults of each other, unless the bond itself shows, that they 
did not intend to become bound for each other's defaults.— Williams 
& Wife v. Harrison, Guard’n, &c. 277 
9. Prior to the Aci of 1846 a suit might be maintained by the distribu- 
tees of an estate against the executor after his removal from office. 
to make him account for the assets that had come to his hands.-- 
Gould v. Hayes et als. 438 
10. Reasonable compensation will not be refused to executors and ad- 
ministrators, except in cases of wilful default or gross negligence, by 
which loss to the estate has been occasioned.---1b. 439 
11. When a testator directs his estate to be kept together for distribu- 
tion at a future period, the executor, if his conduct entitles him to 
any compensation. has a right to insist upon annual compensation, 
under the Act of 1841, (Clay's Digest, 228, % 39,) instead of commis- 
siotis on the amount of receipts and disbursements; and in ascer- 
taining that compensation regard must be had “to the amourt of 
Jabor performed, the respousibility involved, and the value of the 
estate.” 1b. 
12. But for services performed previously to the passage of the act ot 
1841, an executor’s compensation must be determined by the then 
existing law. ; Ib. 
13. The mere failure to make annual returns will not deprive an exe- 
cutor of his right to compensation, when he has not been guilty ot 
any gross neglect of duty. Ih. 
14. The statutes of this State have changed the common iaw with re- 
spect to the rights of executors, and an executor here is not entitled 
to exercise any power as such, until he has been duly qualified in the 
manuer poiuted out by the statutes.--Gardner et al. v. Gantt et al. 666 
15. Hence, if an executor assents to a legacy before letters testamen- 
tary have issued to him, his assent will not pass the legal title, nor 
bind the estate which: he rey.resents. Ib. 


FORFEITURE. 
See Corporations, 1, 2, 3, 4. 
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FRAUDS, STATUTE OF. 


1, A promise made by the surety on a replevy bond, executed for the 
forthcoming of property levied on under attachment, to the plaintiff 
in attachment, that if he will dismiss the suit, he, the surety, will 
pay the debt, is an original undertaking, and is not within the statute 
of frauds.--Blount v. Hawkins, 100 

. The statute of frauds in this State does not apply to property brought 
into the State by 2 tenant for life holding under a deed or will execu- 
ted beyond the State, although the tenant for life and the remainder- 
men resiced in this State at the time of the execution of the deed, 
or probate of the will, and continue to reside here.— Turner v. Fen- 
ner et als., 355 

. Accourt of equity will decree the specific execution of a parol agree- 
ment to sell or convey land, notwithstanding the statute of frauds, 
when there lias been such a part performance of the agreement that 
to refuse it would work a fraud on the party seeking its specific ex- 
ecution.—Brewer v. Brewer & Logan, , 48) 
4. A vendee who kas obtained the possession of land under a parol 

coutract and in pursuance of ifs terms, and has paid the entire pur- 
chase money, is entitled in a court of equity to a specific execution 
of the contract.--Jb. 482 
5. T., being in possession of a quarter section of land to which he had 
a pre-emption right, agreed by parol with G. that G. should pay the 
whole of the entrauce money to the government, and in considera- 
tion thereof should have one-haif of the land. G. paid the entrance 
money accordiugly, and took a patent in his own name. Held-- 
That these facts were tantamount to the payment of the purchase 
money, and entitled T. to a specific execution of the contract. 1b. 


to 
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GAMING. 
See CriminaL Law, 13, 14, 15, 26, 27. 


4;ARNISHMENT. 

1. When a garnishee comes intoa court of chancery to be relieved 
against a judgment atiaw, which has been rendered against him by 
default, he should show by his bill, not only that he is not indebted 
to the defendant in attachment, but also that he has no effects in his 
hauds belonging to said deteudant.—Hair § Labuzan v. Lowe, = 22 

2. When a judgment has been rendered by default against a garnishee, 
aud the evidence clearly shows that the failure to defend at law is 
attributable to his own neglect, he cannot be relieved in equity 
against the judgment. qb. 

3. A judgment final against a garnishee who has not answered, and 
against whom no judgment nis: has previously been taken, though 
irregular and erroneous, is not void, and is admissible evidence for 
the garnishee in a subsequent action against him instituted in the 
name of the defendant in attachment for the use of a third person to 
whom the debt was assigned after the rendition of the judgment.— 

Gildersleve v. Caraway, use, &c., 246 
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GARNISHMEN T-—-continveEp. 

4, When suit is brought ona promissory note, in the name of the 
payee for the use of his assignee against the maker, the latter cannot 
defend himselt by showing that before the assignment of the note 
sued on, he was surety forthe payee ona note to the Bank, that the 
payee became and continued to be insolvent, and that afterwards on 
account of the payee’s insolvency, he had been compelled to pay 
the Bank debt, unless he also shows that such payment was made 
before the transfer of the note sued on, and notice thereof. lb. 


GUARDIAN AND WARD. 

1. A final settlement made by a guardian with the Orphans’ Court, in 
which a balance is found to be due from him to his ward, is evi- 
dence against him of a debt forthe amount of that balance due from 
him to his ward, although as a judgment, the settlement would be 
considered void. because not rendered in favor of any one, and no 
execution could issue upon it.—Hughes v. Mitchell, 268 

2. A guardian who has notice of a debt due to his ward, and makes 

no attempt to collect it, is chargeable on final settlement with the 

amount of the debt, if it is lost through his negligence. db. 

. Wheu property of the guardian is sold under execution issued on a 

final decree rendered against him by the Orphans’ Court, and the 
sale is afterwards set aside, and the execution quashed on account 
of the reversal of the decree by the Supreme Court, the guardian is 
not entitled on another final settlement, to a credit for the amornt 
for which the property sold, or any part thereof. The title to the 
property, if ever divested at all, being restored to him when the sale 
is set aside, the presumption arises in the absence of all proof to the 
contrary, that he has regained the possession of it, or at least that 

‘ its value has not been lost to him. Ib. 

When a guardian is charged with a particular sum which has been 
litigated, he is also properly chargeable with the costs attending the 
litigation of it. Ib. 

Guardians, executors and administrators, who enter into a joint 

bond for the faithful performance of their duties, are liable for the 

acts and defaults of each other, unless the bond itself shows, that 
they did not intend to bocome bound for each other's defaults.— 





Me 
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ar 


Willams & Wife v. Harrison, Guardian, &c., 277 
6. The Orphans’ Court has jurisdiction to compel guardians who have 
given a joint bond to account for each other's defaults. Ib. 


7. It seems, that the Orphans’ Court may render a joint decree against 
joint executors, administrators or guardians, when they are jointly 
liable for the acts of each other. b. 

8. When guardians have given a joint bond, and one of them dies in- 
solvent, the surviving guardian may be directly charged in the Or- 
phans’ Court, not ouly with his own defaults, but also with those 
of the deceased guardian. Ib. 

9. When two guar.lians have given a joint bond, one is not liable for 
a default committed by the other, while sole guardian, before the 
execution of their joint bond. Ib. 
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GUARDIAN AND WARD-—conrtinvep. 

10. When money is shown to have come to the hands of a guardian at 
a particular time, and there is no evidence whatever that-any dispo-- 
sition had been made of it, it is the province of the jury to decide 
whether it continued in her possession until a particular time after- 
wards. Ib. 

It. But when a guardian is shown to have received money at a cer- 
tain time, and there is also evidence tending to show that she had 
used it prior toa certain subsequent time, the presumption that it 
continued in her possession until such subsequent time cannot be 
drawn, either by the court, or by the jury, for the purpose of charging 
a surety with it. Ib. 

12. A guardian, who has acted as such for only seven months, will not 
be charged with the amount of a debt due from a preceding guardian, 
on the ground of neglect in not having collected it, when it is shown 
that the sureties of the former guarJian, who are bound for it, are 
entirely solvent. db. 

13. A petition filed by a ward against his guardian’s administrator, ask- 
ing a settlement of his guardianship accounts, is demurrable, when 
it shows on its face that the guardiau’s estate has previously been 
settled as an insolvent estate.—Patterson v. Leachman, 745 





HABEAS CORPUS. 


See Barn. 


HUSBAND AND WIFE. 

1. A Joint Resolution of the General Assembly of the State, by which 
a married woman is authorized “to take, receive and hold, by gift, 
purchase or inheritance, any property, real or personal, free from 
the molestation, hindrance or authority of her husband, and free 
from auy liability to pay his debts or contracts, and the same to dis- 
pose of, by will, gift or sale, in the same manner as if she were a 
Seme sole,’ does not subject her to be sued at law, upon any contract 


entered into for the purchase of property.—Hatton v. Weir, 127 
2. It seems that the remedy of her creditor is by bill in equity, to sub- 
ject her separate estate to the payment of his debt. Ib. 


. The laws of the State in which a marriage is celebrated govern the 
rights of each party to the property of the other, and their subse- 
quent removal to another State only affects the property afterwards 
acquired.—Doss et al. v. Campbell, 590 

. Therefore, when a marriage was celebrated in Texas, by the laws of 

which the husband acquires no interest in his wife’s property by 

the marriage, the subsequent removal of the parties with their prop- 
erty to this State does not subject the wife’s property to the hus- 
band’s debts. Ib. 

A feme covert cannot sue atlaw by her next friend.—Jordan v.Gray,618 

}. When a declaration discloses that a sole plaintiff is a feme covert, a 

demurrer will lie to it. Ib 

The Act of 1848, (Pamphlet Acts, 63,) “securing to married women 
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HUSBAND AND WIFE—continvusgp. 
their separate estates,” &c., does not affect the husband's right to 
reduce to possessiou his wife’s choses in action, which vested in him 
on his marriage prior tothe passage of the act.--Kidd v. Monta- 
gue, 619 
8. A decree of the Orphans’ Court in favor of husband and wife for 
the wife’s distributive share of an estate, cannot be amended at a 
subsequent term nunc pro tunc, in favor of husband and wife for the 
separate use of the wife, when the record does not disclose the name 
of the wife, and show that her interest in the estate accrued after the 
passage of the Act of 1848. Ib. 
®. To charge the husband, under the act of 1846, with the debts of his 
wife contracted dum sola,it must be shown that he has received pro- 
perty in right of his wife before the commencement of the suit; and 
a recovery can only be had against him to the amount of the pro- 
perty so received before the commencement of the suit.--Curry & 
Groce v. Shrader & Wife, 831 
10. What is the creditor's remedy to obtain a judicial recognition of his 
debt contracted by the wife dum sola, when the husband bas not re- 
ceived any property in right of bis wife—Qurre ? Io. 


INDICTMENT. 

1. When it is alleged in the commencement of an indictment that “ the 
grand jurors for the State cf Alabama upon their oaths present,” &c. 
and the name of the proper county is stated in the caption, the pro- 
veedings are sufficiently certain, although it is not averred in the in- 
dictment that such grand jurors were selected, empannelled, sworn 
and charged to inquire forthe body of the county.— Morgan v. The 





State, 556 
2. An objection to the formation of the grand jury cannot be raised for 
the first time in the appellate court. Lb. 


The addition of the county of the defendant's residence is mere mat- 
ter of form, and the failure to aver it does not affect the validity of 
an indictment. 1b. 
4. An indictment for selling spirituous liquors to a slave, which al- 
Jeges that the defendant sold “to one Henry, a slave, the property 
of one M. H., a certain commodity, to-wit, one gallon of whiskey, 
without the consent of the master, owner or overseer of said slave, 
either verbally or in writing, expressing the article permitted to be 
sold, being first bad and obtained,” is good under the Act of 1850, 
(Pamphlet Acts, 1849-50, p. 49.)—Lindsay v. The State, 560 

An indictment for selling whiskey to aslave cannot be supported by 
proof of the sale of any other kind of liquor, although the liquor 
specified is laid under a widelicet. Ib. 
6. An indictment under the fifth section of the act of 1850, (Pamphlet 
Acts, p.11,) for keeping a hotel without liceuse, which alleges that 
the defendant “did keep,” &c.,isdemurrable. It should allege that he 
* was engaged in the business of keeping,” &¢.-—Peitibone y. State, 586 
See Camunat Law, 
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INSOLVENT ESTATES. 
1. When the settlement of an insolvent estate is pending in the Chan- 
cery Court, and a final decree has been rendered in favor of the cred- 
itors agaiust the administrators, and a balauce is found in the hands 
of the administrators after satisfying all claims against the estate, a 
distributee of the estate may propound his interest to the court by 
petition, praying to be made a party to the cause, aud for a decree 
against the administrators in his favor, for his distributive share of 
the balance in their hands to be distributed.---Purdom § McBroom, 
Adm'rs, v. McBroom, 110 
. But it is erroneous to render a final decree, in such a case, in favor 
of a distributee, against the administrators, without giving them no- 
tice of the tiling of the petition, aud thus allowing them an oppor- 
tunity to contest the petitioner's claim.---Jb. 111 
. When the record of the Orphans’ Court contains no report or de- 
cree of insolvency, a mere recital in the order of publication against 
creditors, that the estate had therefore been reported and declared 
insolvent, does not give the court of chancery, to which the cause 
has been transferred, jurisdiction to proceed toa settlement of the 
estate as an insolvent estate.x—McBroom’s Adm’rs. v. McBroom’s Cred- 
itors, 173 
Whether a partnership creditor can participate in the administration 
of an insolvent estate, when the surviving partners are solvent, 
Quere ?—Emanuel v. Bird, Adm’r., 597 
When a claim against an insolvent estate has been rejected by the 
Judge of the Orphans’ Court, the claim cannot be re-investigated by 
the succeeding Judge of Probate, if avy of the creditors object.— 
Saltmars v. Burd, Adm’r., 665 
6. The refusal of a Judge of Probate to admit a person claiming to be 
a creditor of an insolvent estate, to renew the litigation after a final 
judgmeui rejecting his claim, is not such a judgment as will author- 
ize a writ of error. : Tb. 

7. A petition fled by a ward against his guardian’s administrator, ask- 
ing a settlement of his guardianship accounts, is demurrable, when 

it shows on its face that the guardiau’s estate las previously been 
settled as an insolvent estate.—Patterson v. Leachman, 745 
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See Partnersui?, 1, 4, a. 

INTEREST. 

1. When a bill is filed by the creditors of a rail road company against 
its debtors. for the purpose of subjecting the money in their hands to 
the payment of the debts due the complainants, and such cvbtors do 
not offer to bring the money into court, but engage ina protracted 
litigation respecting it, and insist upon their right to retain it, both as 
against the complainants and the company, they are property charge- 
able wit! interest upon the balance found to be due from them to 
the company.—Godwin et als. v. McGehe et als., 468 

2. In general, a court will not decree interest on a balance unless it is 
specially asked for in the bill, but this rule applies only to interest 
due at the time the bill is filed. When the interest acernes subse- 
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quently, it is the practice of the court, upon further directions, to’ or 
der that the interest be computed, although there is no prayer inthe 
bb. 


bill to that effect. 


JUDGMENTS AND DECREES. 

lL. An order setting aside a judgment and granting a2 new trial, “upon 
the payment of all costs,” does uot vacate the judgment; and if the 
costs are not paid, a subsequent judgment, “that te order is thére- 
fore discharged and the plaintiff permitted to proceed upon the pre- 
vious judgment as if no such order had been made,” merely gives 


the previous judgment its full effect.— Willis § Co. v. The Planters’ 


§ Merchants’ Bank of Mobile, 141 
2. Judgments rendered in the Circuit Court of the United States create 
a lien on the lands of the defendant within this State, co-extensive 
with the lien of judgments rendered in the State Courts.—Pollard v. 
Cocks, 188: 
3. A decree of t!:c Orphans’ Court which does not designate the person 
or persons, in whiose favor it is rendered, is void for uncertainty. 


Turner, Adm’r. v. Dupree’s Adm’r., 198: 


4. A decree of the Orphans’ Court against an administrator, in favor 
of the distributees, is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees.—Lamkin et al. v. 


Heyer et al. 228 


5. A final settlement made by a guardian with the Orphans’ Court, in 
which a balance is found to he due from him to his ward, is evi- 
dence against him of a debt forthe amount of that balance due from 
him to his ward, although as a judgment, the settlement would be 
considered void, because not rendered in favor of any one, and no 


execution could issue upon it.—Hughes v. Mitchell, 262 
6. A record can only be amended by some matter of record.--Metcalf 
v. Metcalf, 319° 


7. A memorandum in the hand writing of the Judge of Probate on the 
trial docket of his court, in the following words, viz: “J. M. heir of 
A. M. v. Administrators; Ordered to appoint Auditors, (naming 


them; Ordered that they report ins‘anter ; Auditors report in admin- 
istrator’s hands, $469 82,”—-is insufficient to authorize the court to: 


render a decree nunc protunc ata subsequent term, against the ad- 
ministrators in favor of J. M. for the amount thus ascertained. Jb. 
8. A decree of the Orphans’ Court, in favor of husband and wife for 
the wife’s distributive share of anestate, cannot be amended at a 
subsequent term nunc pro tunc, in favor of husband and wife for the 
separate use of the wife, when the record does not disclose the 
name of the wife, and show that her interest in the estate accrued 
after the passage of the Act of 1848.—Kidd v. Montague, 619 
9. A judgment cannot be amended nunc pro tunc, at a subsequent term 
unless there is some matter of record to amend by.---Salimarsh v. 
Bird, Adm'r, 665 
¥0. The refusal of a Judge of Probate to admit a person claiming to be 
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JUDGMENTS AND DECREES—continvep: 
a creditor of an insolvent estate, to renew the litigation after a final 
judgment rejecting his claim, is not such a judgment as will author- 
ize a writ of error. Lb. 

tl. Inan admiralty proceeding by libel against a steamboat, after the 
vessel has been sold underan order of court, and the proceeds of the 
sale brought into court for distribution, the refusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error.---Stew- 





art George v. Saunders et als. ; 744 
JURISDICTION. 
1. Consent of parties cannot confer jurisdiction, when the law ex- 
cludes it.— Winn v. Freele, 17h 


tw 


. The Orphans’ Court has jurisdiction to compel guardians who have 
given a joint bond to atcount for each other’s defaults.-- Williams & 
Wife v. Harrison, Guardian, &c., 277 

. When two courts have concurrent jurisdiction, that which first takes 
cognizance of a cause has a right to retain it, to the exclusion of the 
other.—Gould v. Hayes et al., 438 

4. The jurisdiction of the superior courts cannot be taken away by 
mere implication.—- The State v. Moore & Ligon, 514 

. The Circuit Cour: has jurisdiction to render judgment under the act 
of 1840, against an officer for a failure to return an execution to the 
Supreme Court, although the amount of the judgment may be less 
than fifty dollars.—Huggins v. Ball, Clerk, &c. 587: 


JUSTICES OF THE PEACE. 


See APPEALS FROM JUSTICES AND' CERTIORARI. 


We 


Oo 


LEASE. 

tr. In an action on a lease for years to recover the rent thereby reserved’ 
it is not necessary to aver iu the declaration that the defendant en- 
tered upon or took possession of the premises.—Douglass § Easton v. 
The Branch Bank at Mobile, 659 

2. A stranger cannot sue upon a deed which only contains covenauts 
between the parties; although it may contain an express covenant 
for his benefit. Ib. 

3. The Bank may sue in its own name on a lease of its real estate, 
when by the terms of the lease the rent is reserved to it, although 
the demise is in the name of the assistant commissioner. dd. 


LEX LOCI. 

}). The law of the owner's domicil must in all cases determine the val- 
idity of every transfer or other disposition of personal property by 
the owner, whether it be inter vivos or post mortent, unless there is 
some positive or customary law of the country where it is situate 
providing for special cases, or from the nature of the particular pro- 
perty it has a necessarily implied tocality.-- Turner v. Feaner et als. 355 

2. The law of the place of the parties’ actual domicil must govern inx 


LL 
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LEX LOCI—continvep. 
all questions of divorce, without regard to the law of the place where 
the marriage was celebrated.--Hurrison v. Harrison et als. 49% 
3. A decree of divorce regularly rendered by the proper tribunal in this 
State is not invalid because the laws of the State in which the mar- 
riage was celebrated do not allow a divorce a vinculo matrimonii. Ib. 
4. The laws of the State in which a marriage is celebrated govern the 
rights of each party to the property of the other, and their subse- 
quent removal to auother State only affects property afterwards ac- 
quired.—-Doss et al. v. Campbell, 590 
5. Therefore, where a marriage was celebrated in Texas, by the Jaws 
of which the husband acquires no interest in his wife’s property by 
the marriage, the subsequeut retnoval of the parties with their pro- 
perty to this State does uot subject the wife's property to the hus- 
band’s debts. Ib. 


LIBEL. 
See County Treasurer, 1. 


LIMITATIONS, STATUTE OF. 

4. A general admission of unsettletlmatters of account is not sufficient 
to take any particular account out of the statute of limitation, unless 
it is shown that the admission was made in reference to it.—Bozley 

Gayle, 151 

MALICIOUS PROSECUTION. 

1, R and L. were arrested uuder a warrant issued by a justice of the 
peace, charging them with having unlawfully taken the prosecu- 
tor’s daughter from his premises, and detaining her against her will 
and consent, with intent to carry her out of the State. After the 
termination of the prosecution, R. brought an action against the pro- 
secutor for a malicious prosecution. To rebut the presumption of 
inalice, the defendant proved his own declarations, made after the 
abduction of his daughter, but before the issuance of the warrant, 


expressing his willingness that L. might marry his daughter. It was 
held, 


1. That the plaintiff might prove that these declarations were com- 
municated to L., although the defendant was not present when 
ee communication was made. 

. That the plaintiff might also prove, that L. did not detain the 
igetng lady against her will and consent. 

3. That the plaintiff might also prove, that at the time of the institu- 
tion of the prosecution, the defendant entertained unfriendly feel- 
ings towards the family of which the plaintiff was a member. 





Long v. Rodgers, 321 
2. To sustain an action for a malicious prosecution, there must be 
malice as well as a want of probable cause.— 1b. 22 


3. There may be facts and circumstances which do not amount to pro- 
bable cause, but which, being evidence of a want of malice, may 
justify the acquittal of the defeudant upon the ground that there was 
an entire absence of malice. Ib 
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MALICIOUS PROSECUTION---continvep. 

4. So on the other hand, an entire absence of actual malice may con- 
sist with the absence of every reasonable ground for a belief of the 
party's guilt: still, in such case the law implies malice, because there 


is no proof to extenuate the prosecutor's act which has been rashly 
and indiscreetly done. 


. Although the defendant honestly believed that the plaintiff was 
guilty of the offence charged, and acted upon such honest convic- 
tion, yet if there was a want of probable cause, such belief would 
not excuse him, unless it was founded on facts and circumstances 


which would create such a belief in the minds of honest and rea- 
sonable men. Ib 


}. If no probable cause in fact existed, and the defendant failed to use 
such precaution as a prudent man would use to ascertain that fact, 
although he acted euiirely without malice, yet in such case malice 
will be inferred from the want of probable cause. Ib 

. In an action on the case for a malicious prosecution, the judgment 
of the justice ordering the commitment of the plaintiff is evidence, 
and in the absence of countervailing proof, sufficient evidence of 
the existence of probable cause, but the plaintiff 1s not thereby con- 
cluded from introducing proof to show that the prosecution was with- 
out probable cause aud malicious.—-Ewing v. Sanford, 605 

8. An action on the case for a malicious prosecution may be main- 
tained, although the warrant for the party's arrest does not describe 
the offence with which he was charged. and the affidavit, warrant 
for commitment and recoguizauce misdescribe it.--1b. 606 

9. Wheu the facts are ascertained and undisputed, the question whether 
they constituted probable cause is a pure question of law, which 
it would be erroneous for the court to refer tothe jury; but where the 
facts are to be ascertained by the jury from evidetice which is doubt- 
ful or conflicting, probable cause becomes a question for the jury. Jb. 

10. A charge is erroneous which asserts, that if the facts establish a 
want of probable cause malice is a necessary implication indepen- 
deut of the circumstances in proof. - li, 

11. A count in case for a malicious prosecution must aver the issuance 
of process, properly deseribing it. aud the plaintiff’s arrest and im- 
prisonment by virtue thereof. Sheppard v. Furniss, 760 

MANDAMUS. 

1. Whether a mandamus from the Circnit Court would not lie, to require 
the Commissioners’ Conrt to proceed and exercise its discretion, 
when the record shows that its action was not predicated upon the 
facts, as they might have been made to appear, but upon a sup- 
posed legal insufficiency of the petition, which induced the court to 
repudiate the application—-Quere ?--Brooks v. Kirby, 72 

2. The Commissioners’ Court cannot be compelled, by mandamus from 
the Circuit Court, to make an appropriation forthe payment of claims 
against the county, before they have been audited and allowed.-- 
Falkner v. The Judge & Comm'rs of Randolph County, ‘177 

MARRIED WOMEN, SEPARATE ESTATES OF. 

1. An ante-nuptial contract was entered into between a woman and 
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MARRIED WOMEN, SEPARATE ESTATES OF—continvzp. 





her intended husband, by which it was agreed, that after the mar- 
riage had been solemnized, a certain portion of the slaves and other 
property, which the wife had in possession and in remainder, should 
be settled and secured by some good and sufficieut conveyance, up- 
on a trustee for the use and behoof of the wife during the term of 
her natural life, with a provision in the settlement, that the property 
thus conveyed might be changed, sold and resold, or the whole trust 
annulled, whenever the husband and wife should jointly agree to do 
so. It was also thereby agreed, that the residue of the slaves which 
the wife had should be couveyed to the trustee for the use of the 
wife, until the husband should direct them to be sold, and when sold, 

Ahe proveeds to be paid to the husband. Held, 

1. That it een intention of the parties, that the wife 
should take rate estate in that portion of the property which 
was to be conveyed to the trustee “for her use and beuefit during 
the term of her natural life.” 

2. That the power given to the husband and wife, to annul the trust 
by their consent, does not subject the property to his debts. 

3. That the husband, during his wife’s life, does not take such an in- 
terest in the remainder, after the determination of lier life estate. as 
is subject to levy and sale at law.---Strong et al. v. Gregory, 146 


2. No particular language.or form is necessary to create a separate es- 


“en 


tate in a married woman, either by deed or will, but the intention of 
the donor or testator must cle&rly appear.---Cuthbert v. Wolfe, 373 


. A couveyanice of personal property to a trustee “to aud forthe only 


use and benefit” of a married woman, creates in her a separate es- 
tate. Ib. 
An acknowledgment in writing by a married woman that an ac- 
count for medieal services, which is made out against her individu- 
ally, is just and correct, is tantamount to an express promise in 
writing to pay, and creates a charge upon her separate estate.— 
Collins et al. v. Rudolph, 616 


. An ante-nuptial contract was entered into between B. and M., in 


the following language: ‘Whereas a marriage is about to be sol- 
emnized between B. and M., and the said M. is likely to bring into 
the marriage property of some value, and it being desirable that pro- 
vision should be made for her maintenance and support, it is there- 
fore agreed and stipulated, that the real estate and negroes which 
were devised to the said M. by her father, and all other property 
which she may otherwise hereafter inherit, shall be held and remain 
the separate and distinct property of the said M., not subject to any 
other disposition save by the joint consent of herself and one of the 
trustees hereinafter named. The said property, however, to be and 
remain in the possession of the said B., for the benefit of the parties. 
It is further stipulated, that said property shall descend and be inher- 
ited by the children of the said M., if she has any; but if noue, or in 
case of their death before marriage or arriving at the age of twenty- 
one years, then said property to go to said B.” Trustees are also 


> 
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MARRIED WOMEN, SEPARATE ESTATES OF—continvep. 
appointed “for the said M. to protect her interest and to attend to 
the due execution” of the instrument; and by another provision, o1e 
of the trustees “‘shall have full power to sell and dispose of the real 
estate of said M. whenever he may see proper co do so, and appro- 


priate the funds in such way as he may think best for her interest.” 
It was held, 


1. That the contract gives to the wife such a separate estate in the 
slaves conveyed by it,as entitles her exclusively to their labor and 
profits; and which cannot be defeated by her husband, or sub- 
jected to the paymeut of his debts. 

2. The possession of the husband “for the benefit of the parties,” 
must be construed to mean for the use of the wife during her life, 
and at her death, for those who might be entitled t6 the remainder 


according to the provisions of the deed.—Petty et als. v. Boothe 

et als. 633 

«6. The wife’s separate estate is bound for the payment of a promissory 
note executed by her for goods, wares and merchandize furnished 
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to her.and her family.—Collins et als. v. Lavenberg & Co. 682 
See Huspanp anv Wires, 1, 2, 7, 8. 
MORTGAGES. ‘ 


1. The purchaser of an equity of redemption, at a sale made by order 
of the Orphaus’ Court, is a necessary party to a bill which seeks a 
foreclosure of the mortgage.—Hall et als. v. Huggins et als. 200 

2. All the mortgagees in whom is vested the legal title, are necessary 
parties to a bill to redeem, filed by the hanes of the equity of re- 
demption.—- Woodward v. Wood, 213 

3. Wheu a special authority is vested in one or more of the mortga- 
gees for the benetit of all, all have an interest in the exercise of that 
authority, and a decree cannot be rendered affecting their interest 
unless they are all made parties to the bill. lb. 

4. If the mortgagee is ouly a trustee for another, the cestui que trust is a 
necessary party to a bill to redeem, unless some special reason is 
shown why he may be dispensed with. lb. 

5. Wheu the principal debtor executes a mortgage to secure his sure- 
ties on a debt due to the Bank, the Bank is a necessary party to a 
bill to redeem filed by the assignee of the equity of redemption, un- 
less the bill alleges that the debt has been paid. Ib. 

& When mortgaged lands have been sold under a decree of foreclo- 
sure rendered by the Chancery Court, and afterwards redeemed un- 
der the statute by the mortgagor, and a conveyance taken in the 
name of a trustee for the nse and benefit of his wite, the mortgagor 
has not such an interest in the redeemed lands as can be the sub- 
ject of alevy and sale under execution at law.-- Wilson v. Beard, 629 

7. The interest of the mortgagor, while in possession of the property 
before the law day has arrived, is subject tu levy; but when the mort- 
gagee becomes entitled to the possession, upon default being made, 
he may claim the property, and terminate the sheriff’s possession.- 

Fonteine § Dent v. Beers § Sinith, 723 
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MORTGAGES—continvep. 

8. But if the mortgagor discharges the lien by paying the mortgage 
debt before the trial of the claim suit, the assertion ot his intervening 
claim by the mortgagee cannot prevent a condemuation of the pro- 

erty. ‘ Ib. 

9. The statutes of this State requiring the registration of mortgages, 
deeds of trust, &c. on personal property do not apply to vessels for 
the navigation of the ocean. The evidence of title in them is to be 
looked for in their ship papers and registration according to the acts 
of Congress. db. 

10. When the mortgagor of personal property remains in the actual 
possession of the property before the law day, his entire interest therein, 
consisting of the usufruct of the property uutil the law day and the 
equity of redemption, may be sold under execution at law against 
him.—Harbinson et als. v. Harrell et als. 753 

11. The plaintiffs in execution are entitled to precedence over a stran- 
ger to whum. after the levy, the mortgagor has given an order on the 
mortgagee, which has been accepted by the latter, to be paid out of 
the surplus fund after satisfying the mortgage debt. 1b. 

12. The lien of the plaintiffs in execution is not affected bya sale of the 
property made, by agreement between the mortgagor and the mort- 
gagee, after the levy, and before the law day. In such case the 
plaiutifis would be eutitled to recover the value of the hire of the pro- 
perty from the time of the sale until the law day, and to have an ac- 
couut taken of the value of the property on the law day. Ib. 

13. When the morigagees file a bill to separate their interest from that 
of the mortgagor, after the levy of an execution against tlie latter on 
the property, they cannot be allowed out of the mortgage fund rea- 
sonable solicitor’s fees incurred by them in the prosecution of the 


suit. Ib. 
14. A deed of mortgage may properly be admitted of record, on proof 


by the subscribing witness that he saw the same sigued, sealed and 
delivered on the fourth day after its date. When itis not shown that 
any fraud was inteuded, nor that any injury was done, or attempted, 
by the wrong date, the probate will be held a substai.tial compliance 
with the statute, although it does not strictly accord with the form 
prescribed by it. Ib. 

15. In taking an account of the mortgage fund after a sale of the pro- 
perty, the plaiuriffs iu execution cannot take advantage of usury in 
the mortgage debt. Ib 

NOTICE. 

1. Au endorser who is fully indemnified, or one for whose accommo- 
dation the note was drawn and who has received the be.efit of it, is 
not eutitled to notice of its nou-payment.—Holman v. Whiting, 703 

2. After the rendition of a judgment, the defendant is entitled to notice 
of a motion by the plaiutiff for leave to substitute papers aud file 
them as a part of the recurd of the cause.—Murray § Durand, Ez’rs, 
v. Tardy, 710 

3. When a bill endorsed by a partnership is dishonored after a disso- 
lution of the firm, notice of protest to any one of the late partners is 
sullicient to bind all.--Coster, Kobinson § Co. v. Thomason, use, §c., 717 





+ peel 

















INDEX. 897 





NOTICE--conTINveD. 

4. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the endorsers,” is not, of itself, 
sufficient to charge an eudorser with notice. Ib. 

5. When a willis admitted to probate without notice having been 
given to those who are entitled to notice, the prolate will be set 
aside on their application to the court.—Roy v. Segrist et als. 810 

6. In such case the party who was entitled to notice may propound 
his interest to the court by petition, and be made a party to the pro- 
ceedings so as to sue outa writ of error. Ib. 

7. The widow and uext of kin of a decedent are entitled to notice of 
an application to admit his will to probate. The disjunctive con- 
junciion “ or,” as used in the statute, (Clay’s Dig. 303, 2 34,) is a mis- 
print for “and.” Ib. 

PARENT AND CHILD. 

1. A father, «ho by reason of his poverty and bodily infirmity has be- 
come unable to support his infaut daughter, has a right to resort to 
the court of equity which has appointed a trustee of her estate, to 
have an allowance for her support and education decreed to be paid 


by such trustee out of the aurual income of her estate.— Watts v. 
Steele, Trustee, 656 


2. When a father pays without objection an account contracted by his 
minor son while attending school at a distance from home, the pay- 
ment is equivalent to a recoguition of the sou’s authority to bind him, 
and will reuder him liable ou a similar account subsequently con- 
tracted.—McKeuzie v. Stevens, 691 

3. Whev a pecuniary legacy, bequeathed to children who die during 
infancy leaving no issue, brothers or sisters, is received by their fa- 
ther after their death, his title is prima facie goou, aud requires no 
action of the court to settle it; and therefore the personal representa- 
tive of the infants is not a necessary party to a bill filed by the'r fa- 
ther’s administrator, asking the direction of the court in the consiruc- 
tion of his will, the establishmeut of certain charitable bequests cre- 
ated by it. the marshalling of the assets, distribution of the estate, &c. 
Carter & W-fe et als. v. Balfour's Adm’r, 814 

PARTNERSHIP. 

1. In equity partnership delits are considered joint and several, and 
the joint creditors have the right to proceed against the estate of a 
deceased partners, if the surviving partners are insolvent aud there is 
no joiut fund to which they may resort.--Emanuel v. Bird, adm’r, 596 

2. In the administration of partnership assets partnership debts are en- 
titled to priority over the individual debts of the partiuers. Ib. 

3. In the adininistration of the separate estate of a deceased partner, 
his separate creditors are entitled to priority over the joiut creditors, 
so long as there is a joint fund.to which the latter may resort lb 

4. Wher: the surviving partners are insolvent and there is no joint fund 

to which the partnership creditors may resort, they are entitled to 

share in the assets of the deceased partner parz passu, with his sep- 
arate creditors. 
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PARTNERSHIP--continvep. 
5. Whether a partnership creditor-can participate in the administration 


of an insolvent estate, when the surviving partners are solvent-— 
Quere ?---Jb. 597 
. 6. When a bill endorsed by a partnership is dishonored after a dissolu- 


tion of the firm, notice of protest to any one of the late partners is 
sufficient to bind all.—Coster, Robinson § Co. -v. .Thomason, use §c. 717 
_7. Acontract by which the plaintiff agreed to serve the cefendant as 
an overseer for one year, to furnish a certain number of han:’s and 
horses which were to be worked on defendant's plantation with his 
han Is aud horses, to defray the expenses of himself, hisshands and 
horses, and to receive one-fourth part of the crop raised as his com- 
pensation, does not make the parties partners inter sese.-—Moore v. 
Smith, 774 

PLEADING AND, PRACTICE AT.LAW. 

1. Ifa writ issue against three defendants, which is served upon two 
of them only, and an alias is issued and served upon all, it is errone- 
ous to render judgment by default against all of them, at the term to 
which the alias writ is returnable. --Griffin, Rayfield & Griffin v. Wil- 

27 





son, 
2. If an attachment be issued without the bond and affidavit required 


by the staiute, it can only be abated on the plea of the defeudant.--- 
irkman & Rosser v. Patton, 32 


.3. When a sheriff justifies under mesne process, after the time appoint- 
ed fur its return, he must either aver its return, or show some legal 
excuse why it was net returned.---Kirksey, Trustee, §c. v. Dubose, 43 


4. It is erroneous to render judgment by default, before.a declaration 
has been filed.---Amason v. Nash et al. 104 


5. When there are several counts in the declaration, and a plea is 
pleaded to only a portion of them,a demurrer to such a,plea may be 
visited upon the counts to which it relates ---Henderson v. Hale, 154 

6. When the defendant, instead of demurring to a replication, takes 
issue upon it, he cannot test its legal sufficiency by a motion to ex- 
clude .evideuce, which tends to establish it.--Coster v. Brack, adm’r, 210 

7. When the eudorsement on a writ states that the suit is founded on 
a refunding bond given to the plaintiff as administrator, while the 
writ is in the name of the plaintiff individually, and the declaration 
agrees wish the writ, there is not such a variance between the en- 
dorsement and the declaration, as will authorize the court to reject 
the latter.---Smith et ql. v.;Wiley, 216 

:8. Wheu.a cause has been transferred to the Circuit Court, under the 
act of February 11,,3850, (Pamphlet Acts, p. 34,) after the appear- 
ance term of the County Court, it is not erroneous to enter judgment 


by default at the first succeeding tezm of the Circuit Court.---Falk & 
Rosenthal v. Reese, use §c. 240 


.9. If two or more persons are bound jointly, but not severally, and one 
is sued alone, he can only take advautage of the non-joinder of the 
others by plea in abatement, and cannot insist on the omission un- 
der the general issie.---Henderson v. Hammond, 340 

40. In debt on bond, the breaches assigned, whether in the declaration 


sowie Ctra 
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PLEADING AND PRACTICE AT LAW—continvzp. 
or by a replication, must show. that the plaintiff has a cause of ac- 





tion.---Garrett & Hill v. Logan, 344 
41. The character of a suit is determined by the declaration, and not 
by the plea.---Lyon’s Heirs v. Mottuse, 463 


12. A general order of continuance of all causes not otherwise disposed 
of, if made at the suggestion, ar with the consent of the parties, or 
their counsel, would operate as a continuance entered in each case 
by consent, and would be a campletion of the business of the conrt 
justifying its adjournment.---Ex parte Croom § May, 563 

13. When the judgment entry recites that the jury after deliberating a 
reasonable time were unable to agree upon a_ verdict. that the court 
had disposed of the business before it, and that it was absolutely 
necessary that the term of the court should then be closed, the jury 


may properly be discharged and a mistrial entered.---Powell v. The 
State, 577 


14. In,debt on bond, a demurrer will not lie toa whole count which 
assigus several breaches, some of which are good.---Wilson, use §¢ 


v. Cantrell et als. 642 
15. A demurrer toa plea opens the previous pleadings and reaches 
back to the declaration.---Chaudron v. Fitzpatrick, Gov'r, §c. 649 


16. An action of debt on a bond payable to the Governor for the time 
being aud his successors in office cannot be maintained in the name 
of the obligee, as Governor, after he has gone out of office, unless 
the suit is brought for the use of a third person who may be respon- 
sible for the costs and entitled to the recovery. Jb 

17. Under the statutes and rules of court regulating.the action of eject- 
ment in this State, a plaintiff may proceed for his costs aud dama- 
ges, after the premises have been recovered against him by an ad- 
versary plaintiff in another suit; consequently a plea puis darrein 
continuance of a recovery by a stranger is demurrable, if pleaded to 
the whole action, because it is no defence to the recovery of dam- 
ages.---Doe ex dem. Kennedy v. Holman & Howard, 734 

18. It is not error to permit the plaintiff to amend the endorsement on 
his writ, so that he may add special counts to his declaration.--- 
Moore v. Smith, 774 

PROBATE, COURT OF, AND ORPHANS’ COURT. 

1. Ina proceeding under the statute before the Orphans’ Court, to com- 
pel the administrator of a deceased vendor to make title to land, 
which had beew sold by the deceased, and for which he had exe- 
cuted his title-bend, the administrator is the only indispensable party 
defendant to the petition, and he may sue out a writ of error alone 
to reverse a decree rendered against him.---Prince, Adm’r, v. Bates, 105 

2. If the person holdiug the bond for title has sold a part of the land to 
a third person, the Orphans’ Court is not thereby deprived of juris- 
diction. Ib. 

3. A decree of the Orphans’ Court which does not designate the per- 
son or persons, in whose favor it is rendered, is void for uncertainty. 
Turner, Adm’r, v. Dupvee's Adm’r, 198 

4. A decgee of the Orphans’ Court against an administrator, in favor 
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PROBATE, COURT OF, AND ORPHANS’ COURT--continvep. 
of the distributees, is conclusive ou him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees.---Lamkin et al. v. 
Heyer et ul. 228 
5. A decree of the Orphans’ Court, in favor of hu:band and wife for the 
wife’s distributive share of an estate, cannot be amended at a subse- 
quent term nunc pro tunc, in favor of husbaud and wife for the sepa- 
rate use of the wife, when the record does not disclose the name of 
the wife, and show that her interest in the estate accrued after the 
passage of the Act of 1848.---Kidd v. Montague, 619 
See Exror, 15, 16, 17. 
Estates oF Deceasep Persons. 
ExecuTors AND / DMINISTRATORS. 
GuarpIaAN AND Warp. 


REAL ACTIONS. 
1, A writ of right at common law would lie only to recover a fee sim- 


ple estate, and in favor of him who had the fee simple title. —Lyon’s 
Heirs v. Mottuse, 463 
2. A count which does not allege a seizin in fee simple. either in the 
demandant or in the ancestor through whom he claims, is defective 
as a couut in a writ of right, although it alleges the disseizin of the 
demandaut's ancestor. Ib. 
3. But it is sufficient as a count ina writ of entry sur disseizin, espe- 
cially after verdict, the gist of that action being the wrongful dissei- 
ziu without regard to the mere right of property. 1b. 
4. A count which alleges the disseiziu of the demandant’s ancestor, 
and which is insufficient as a count in a writ of right for want of an 
averment of seizin in fee, must be considered as a count in a writ 
of eutry. 
SALES, JUDICIAL. 
1. The title of one who claims under a purchase ata sheriff’s sale, 
made by virtue of a *venditiont exponas” from the Circuit Court, can- 
not be coliateraily impeached, on account of the irregularities in the 
proceedings npou which the order of the Circuit Court is founded.— 
Weir v. Claytoa, 132 
An order of sale made by the Circuit Court, which recites the issu- 
ance of an execution by a Justice of the Peace of the county in which 
the lands lie, and its levy by a constable of that county, and also 
states the uumbers of the land, is sufficient, although it does not desig- 
nate by uame the county or the district in which the lauds lie. Ib. 
3. The deed of a sheriff or marshal cannot be collaterally impeached 
on account of any irregularities in his proceedings, or in the process 
under which he sold the land.---Pollard v. Cocke, 188 
. When laud is sold under an alias execution. and no objection to its 
regularity is made in the court below, it will be presumed that a pre- 
vious execution was regularly issued. Ib. 
. Ifa deed is not registered within the six months prescribed by the 
statute, nor until afier the rendition of a judgmeut against the ven- 
dor in favor of a creditor who had no notice of the deed, its subse- 
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quent registiation cannot relate back so as to defeat or postpone the 
hen of the judgiicut. Ib. 

6. A sale made in the Southern District of this State, by the United 
States Marshal of that District, of lands situated in the Middle Dis- 
trict, is absolutely void; and his deed to the purchaser may be im- 
peached collaterally.---1b. 189 
See Estates or Deceasep Persons, 5. 

SCIRE FACIAS. 

1. A scire facias to revive a judgment, as to costs, against an adminis- 
trator, the damages having beeu paid, is sufficient if it substantially 
describes the judgment, although it does not state the amount of 


the costs.---Barron, Adm’r, v. Tart, 78 
2. A scire facias cannot revive a judgment on which no execution 
could ever have issued.--- Turner, Adm’r, v. Dupree's Adm’r, 198 
See Corporations, 1, 2, 3, 4. 
SET-OFF. 


i. Courts of equity put the same construction on the statutes of set-ofl, 
in the absence of all intervening equities, as do the courts of law.--- 
McKinley v. Winston, 301 

2. In an action to recover a debt due from the defendant to the plain- 
til individually, the defendant cannot set-off a debt due from the 
plainiiff to a firm in which they are both partners. Ib. 

SPANISH LAND TITLES. 

See Eyectment, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15. 

SPECIFIC EXECUTION. 

See Cuancery, 20, 21, 22, 23, 24, 25. 

SUPERSEDEAS. 

1. A supersedeas to restrain the execution of a writ of habere facias pos- 
sessionem canuot be granted in vacation on the petition of a stranger 
to the judgmeut.—Grant v. Kennedy, 226 

2. Wheu issue is taken upon the facts stated in a petition for a superse- 
deas, neither the affidavits of the parties nor the depositions of incom- 
petent witnesses are admissible.--Bower et al. v. Saltmarsh, 274 

3. The defeudaut in a judgment hasa full and complete remedy at 
law, by supersedeas, to obtain credit for a part payment of the judg- 
ment, aud couseqnently such payment constitutes no ground for 
equitable relief.—Perrine v. Carlisle, 686 

SURETIES. 

1. The sureties of a justice of the peace on his official bond are only 
bouud for the faithiul performance of his ministerial duties, aud not 
for errors, mistakes and omissions of a judicial characier.—-McGrew 
& Beck v. The Governor, use, &c., 89 

2. The hability of the sureties of a county officer does not cease upon 
their application to the County Judge to require anew bond from 
the officer, but continues until the new bond is given, or until the 
office 1s declared vacant on account of the officer’s failure to give it. 
— Armstrong et al. v. Pugh, 20! 

3. When lauds are sold under an execution against the principal deb: 
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SURETIES--contmvep. 
or, aud purchased by one of his sureties with money belonging: to 
himself and another co-surety, a third co-surety cannot claim to par- 
ticipate in the benefit of the purchase as an indemnity against his 
liability with the other sureti¢s.--Crompton et als. v. Vasser, Ez’r., 259 

TRESPASS. 

}. ‘Trespass is the only remedy for damage occasioned to the plaintiff 
by the malicious-act of the defendant in causing an execution issued 
against a third person to be levied on property belonging to the plain- 
tit— Tatum & Smith y. Morris, 302 

2. The mete recovery of a judgment against one of several joint tres- 
passers will not preclude the plaintiff from proceeding to judgment 
against the o*hers.—Blann v. Crocheron, 647 

3. Whether suing out execution on his judgment will beabar to a 
subsequent suit against others. Quere? 


See AcTION on THE Case. 


TROVER AND CONVERSION. 
1. The recovery and satisfaction of a judgment in‘an action of trover, 
for the couversion of a slave, who was drowned while in the‘ pos- 
session of the defendant under a contract of hiring, damages being 
assessed for her value at the time of the conversion, vests the title in 
the defendant from the time of the conversion, and hire cannot be 
recovered for the unexpired term.—Smith, use, &. v. Hooks etal., 101 
. Iman action of trover for the conversion of a promissory note, the 
plaintiff may recover upon proof of his previous possession of the 
note, notwithstanding the legal ticle to it, and the right to sue for the 
money due thereby, are shown to be in another person. If the de- 
fendant would protect himself by showing an outstanding title in 
another, he must connect himself with it, by showing that he acted 





under the authority of the real owner.—-Lowremore v. Berry, 130 
3. Trover will notlie for the conversion of a promissory note, after it 
has been paid, or legally discharged in any manner. Ib. 


4. But if the note has not been paid, or legally discharged, trover will 
lie for its conversion, although tae word “paid” has been written 
across the face of it by mistake, or by one without authority. Ib. 


TRUSTEES AND CESTUIS QUE TRUST. 
1. A bill which seeks to enforce the execution of a trust in the name 
of a mere volunteer, and for his benefit; must allege a declaration of 


the trust in his favor.--Crompton et als. v. Vasser, Ex'r , 259 
2. Courts of equity will not enforce, as im favor of a volunteer, a pure- 
ly voluntary trust which is executory.—-%. 260 


3. But When a person has constituted himself a trustee for another, 
and the relation of trustee and cestui que trust has been fully establish- 
ed, the trast may be enforced in equity forthe benefit of the cestui 
que trust, although he is a mere volunteer. Ih. 

4. Expenses properly incurred by a trustee in the execution of his du- 
ties as such are a charge or lien upon thie trust estate, and the cestuis 
que trust, or their assigus, cannot compel him to convey iu equity 
until his demands against the estate are satisfied.--Jones v. Dawson 
et als., 672 

5. But persons who are employed by the trustee, in about the bu- 
siness of the trust property, must look to him personally for payment, 
and cannot proceed directly against the trust fund. Ib. 

(Daraan, C. J., dissented from the second point of this case, and ad- 
hered to the decision in Coopwood et al. v. Wallace, 12 Ala. 780.) 


6. Cestuis que trust for life, who are in possession of the trust estate, are’ 
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TRUSTEES AND CESTUIS QUE TRUST—coxrinuep. 
liable forall current expenses attending the etijoyment of the prop- 
erty, aud such expenses constitute no charge upon the corpus of the 
trust. 

7. When no provision is*made in the deed for the resignation of the 
trustee therein appointed, there are but two ways in which a trus- 
tee can resign his trust after having once acceptéd, viz., in the sum- 
mary mauner pointed out in the statute. (Clay’s Dig. 581,) or by the 
permission of a Court of Chancery.—Drane v. Gunter, 731 

8. An instrument in writing executed by the trustee, purporting to be 
a resignation of his trust and a transfer of the trust estate to another 
person, as trustee, with the consent and approbation of the cestuis 
que trust, creates no vacancy in the trusteeship until ratified by the 
court, whenthe deed confers no such power on the trustee. Ib. 

9. When the objects of a trust are fully performed, the title of the trustee 
ceases, and the legal as well as the equitable title vests in the ben- 
eficial owner, unlessthe intention of the gfantor'that the legal title : 
should continue in the trustee clearly appears.--Comby et als. v. Mc- 
Michael et als., 747 

VENDOR AND VENDEE. 

1. Although it is the duty-of the vendor to disclose to the vendee such 
intrinsic defects in the property sold as materially affect its nature 
and condition, which lie especially in the knowledge of the seller, 
and which the purchaser cannot, by the exercise of proper diligence, 
discover, yet the law does not require him to disclose “ the fullest ex-" 
tent of that unsoundness,” by describing particularly the different 
stages and symptoms of the disease, and all the circumstances at-- 
tending it.---Armstrong v. Huffstutler, Adm'r., §¢., 51 

2. When the purchaser pays what would be an inadequate price if the 
animal purchased was sound, it is a circumstance to which the jury 
may look, in connection with other proof, in determining whether or 
not he was‘ advised of the latent unsoundness of the animal, if* there 
was any. Ib. 

3. The fact that the deceased vendor assumed to sell the land and-exe- 
cuted his boud for title, raises the presumption of ownership in‘him, 
and the onus of showing an outstanding title is cast on the adverse 
party —Prince, Adm’r. v. Bates, ; 105 

4, If the person holding the bond for title has sold a part of the land to 
a third person, the Orphans’ Court is not thereby deprived of jurisdic- 
tion. ; 

5. When the purchaser of a slave sold at public auction pays the pur- 
chase money after he has been informed of the stave’s unsound- 
ness, and of facts which would constitute a fraud in the sale, he 
cannot afierwards recover damages in an action of deceit, on ac- 
count of such unsoundness.—Gidmer v. Ware, 252 

6. When a party purchases land in the possession of a‘ third person, 
without inquiring into his rights orthe character of his’ possession, 
he is affectec with all the equitable rights binding on his vendor, aud 
he cannot set up the wantof noticeto protect himself.—Brewer v. 
Brewer & Logan, 482 

7: A written instrument is required to’pass the title to’ a ship, as de- 
termining its national character; but as between vendor and pur- 
chaser, a parol sale. cousummated by delivery, will be good to pass 
the title. —Fontaine § Dent v. Beers & Smith, 723: 

_ See Srautte or Fravps, 3, 4, 5. 

Deeps, 11, 12. 

Bonps, 9, 10, 11. 
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WILLS. .f 
1. An instrument founded on a valuable consideration, in form a deed 
executed by, both parties, and as such capable of fuil effect, and 
manifestly intended to convey a beneficial interest to the grantee, to 
take effect aud be enjoyed inthe grantor's life-time, must be regarded 
as a deed, aud not as a will.— Thompson et al. v. Johnson, 59 
2. The same instrumeut cannot operate both asa deed andasa will. Jb. 
3. It is not necessary that the subscribing wituesses to a will should 
be informed of its contents.—Leverett’s Heirs v Carlisle, Ez'r., 80 
4. Toconstitute undue influence, some act or acts must have been 
done to cause the testatrix to dispose of her property contrary to her 
desire. Ib. 
5. Whena willis admitted to probate without notice having been 
given to tiose who are entitled to notice, the probate will be set 
aside ou their application to the court.—Roy v. Sexrist et als., 810 
6. In such case the party who was entitled to notice may propound 
his interest to the court by petition. and be made a party to the pro- 
ceedings so as to sue out a writ of error. Ib. 

7. The widow and uext of kin of a decedent are entitled to notice of 
anappleation to admit his will to probate. The disjunctive con- 
junction “or,” as used in the statute, (Clay’s Dig. 303, 2 34,) is a mis- 
print for “and.” Lb. 
See Bequests to CuaritaLe Societies. 

WITNESS. 

1, The maker of a deed of trust may be made a competent witness to 
sustain it, by first showing his certificate of discharge under the 
Bankrupt act, obtained subsequently to the execution of the deed, 
and alsu his release to the assignee in bankruptcy, of all interest 
which he may have in the suit.---Kirksey, Trustee, §e..v. Dubose, 44 

2. The act of 1845, which renders the detendaut in execution an in- 
competeut wituess on a trial of the right of property under the stat- 
ute, allowing a claim to be putin to property levied on, is in deroga- 
tion of the common law, aud will not be extended to the ordinary 
common law actions, or causes in equity, for the recovery of dama- 
ges, or the specilic property, in which the title may be put iv issue. Jb. 

3. A constable, who has collected money on an execution, is an in- 
competeut witness. without a release, to prove that he has paid it 
over tothe justice of the peace who issued the execution.—McGrew 
& Beck v. The Guveruor, use, &c., 89 

4. An ageut is a competent witness for his principal to prove that he 
has paid over mouey left with him by his principal for that purpose.— 





The Governor, use, &c. v. Gee et als., 199 
5. A person whose interest in the event of a suit is precisely balanced 
is a competent Witness. lb. 


6. A distributee of au estate may become a competent witness for the 
administrator by releasing to him his distributive share of the estate. 
— Herndon v. Givens, Adm’r., 313 

7. But he is not a competent witness to prove the execution of his 
own release. ; Ib. 

8. A wituess cannot be impeached by proof of contradictory state- 
ments previously made by him, whether oral or writtea, without 
first giving him au oppoctunity to explain such previvus statements. 

—Powell v. The State, 577 























